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SERVICE CONTRACT

AND

LEASE

This Service Contract and Lease (hereinafter “Service Contract”) is entered into effective as of the _____ day of ____, 201X (the “Effective Date”), by and between Pima County, a body corporate and politic of the state of Arizona (hereinafter “County”), and _______________, a ____________ corporation (hereinafter “Company”).

RECITALS

(A) Pima County owns and operates a regional wastewater reclamation system (the “System”) serving the larger Tucson area.

(B) The majority of the System is operated by the Pima County Regional Wastewater Reclamation Department (“RWRD”) but one, a new wastewater reclamation facility currently under construction at the County’s Water Campus, will be operated by a private contractor. 

(C) Wastewater sludge (biosolids) processing (digestion and dewatering) for two of the larger wastewater reclamation facilities (including the new facility at the Water Campus) and one smaller facility are consolidated at the County’s Ina Road Wastewater Reclamation Facility (Ina Road WRF), which is operated by RWRD.

(D) Currently, Biogas is used to generate electrical and thermal energy through the use of internal combustion engines.

(E) Due to changes in the electric power tariff available to the Ina Road WRF and the cost to replace aging power generation equipment, the County has determined that it is no longer in its best interest to generate electrical power for use at the Ina Road WRF.

(F)  The County further determined that it was in its best interest to offer the Biogas generated at the Ina Road WRF for either further treatment or use as a renewable energy source or for use as fuel to generate electricity for sale to third parties.

(G) The County, though its August 6, 2013 Request for Qualifications, solicited statements of qualifications  from private entities experienced in the processing and marketing of Biogas or in the generation of electricity using Biogas.

(H) Those statements submitted by responsive and responsible entities were scored by the Selection Committee based upon a predetermined scoring system.

(I) The statement submitted by the Company was determined by the Selection Committee to have the highest score.
(J) Following negotiation, the parties agreed to enter into this Service Contract.
Now therefore, the parties agree as follows:
ARTICLE I: DEFINITIONS AND INTERPRETATION

1.1 DEFINITIONS  
As used in this Service Contract the following terms shall have the meanings set forth below:

“AAC” means the Arizona Administrative Code, as amended from time to time.

“ADEQ” means the Arizona Department of Environmental Quality or any successor agency.
“Administrative Service Contract Modification” means a written change to the terms and conditions of the Service Contract that does not fall within the scope of changes constituting a Major Contract Amendment. An Administrative Service Contract Modification shall be deemed to constitute a Service Contract Amendment. No Administrative Service Contract Modification shall bind the County unless it has been approved by the Director of the County Procurement Department.
 “Affiliate” means any person directly or indirectly controlling or controlled by another person, corporation or other entity or under direct or indirect common control with such person, corporation or other entity.

 “Annual Settlement Statement” has the meaning specified in subsection 5.1.3.

“Appendix” means any of the Appendices attached to this Service Contract and identified as such in the Table of Contents, as the same may be amended or modified from time to time in accordance with the terms hereof.

“Applicable Law” means: (1) any federal, state or local law, code or regulation; (2) any formally adopted and generally applicable rule, requirement, determination, standard, policy, implementation schedule or other order of any Governmental Body having appropriate jurisdiction; (3) any established interpretation of law or regulation utilized by an appropriate Governmental Body if such interpretation is documented by such Governmental Body and generally applicable; (4) any Governmental Approval; and (5) any consent order or decree, settlement agreement or similar agreement between the County and the EPA, ADEQ or any other Governmental Body, in each case having the force of law and applicable from time to time to: (a) the siting, design, acquisition, construction, equipping, financing, ownership, possession, start up, testing, operation, maintenance, repair, replacement or management of the Project; (b) the treatment, storage, or combustion of Biogas; (c) the air and odor emissions from the Project; or (d) any other transaction or matter contemplated hereby (including any of the foregoing which pertain to waste disposal, health, safety, fire, environmental protection, labor relations, building codes, the payment of prevailing or minimum wages and non-discrimination).  

“A.R.S.” means the Arizona Revised Statutes, as amended from time to time. 

 “Bankruptcy Code” means the United States Bankruptcy Code, Title 11 U.S.C., as amended from time to time and any successor statute thereto.  “Bankruptcy Code” shall also include (1) any similar state law relating to bankruptcy, insolvency, the rights and remedies of creditors, the appointment of receivers or the liquidation of companies and estates that are unable to pay their debts when due, and (2) in the event the Company is incorporated or otherwise organized under the laws of a jurisdiction other than the United States, any similar insolvency or bankruptcy code applicable under the laws of such jurisdiction.

 “Billing Period” means each calendar month. The first Billing Period shall begin on the Rent Commencement Date (or, if certified by the Company pursuant to Section 6.4, the Provisional Acceptance Date) and shall continue to the last day of the month in which the Rent Commencement Date or Provisional Acceptance Date, as applicable, occurs and the last Billing Period shall end on the last day of the Term. Any computation made on the basis of a Billing Period shall be adjusted on a pro rata basis to take into account any Billing Period of less than the actual number of days in the month to which such Billing Period relates.

“Biogas” means a byproduct of the anaerobic digestion of biosolids at a wastewater reclamation facility. Comprised predominately of methane and carbon dioxide with an overall heat value of not less than 540 BTU/ft3.
“Biogas Treatment Facility” means that facility designed, financed, built, owned and operated by Company pursuant to this Service Contract to produce Biomethane from Biogas supplied by County.

“Biomethane” or “Commodity Gas” means Biogas that has been treated to remove carbon dioxide, water, sulfur compounds, siloxanes, and other trace impurities that has been compressed, and is suitable for injection into local or interstate natural gas pipelines.   

“Btu” means British thermal unit, a standardized measure of thermal energy.

“Btu/ft3” means Btu’s per cubic foot – for a gas, a measure of the relative heating value of a gas at standard temperature and pressure.   

 “CERCLA” means the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et seq., and applicable regulations promulgated thereunder, each as amended from time to time.

“Change in Law” means any of the following acts, events or circumstances to the extent that compliance therewith materially increases the cost of performing or materially increases the scope of a party’s obligations hereunder:

(a)
except as provided below with respect to the exclusions from the definition of “Change in Law”, the adoption, amendment, promulgation, issuance, modification, repeal or written change in any Applicable Law, or the administrative or judicial interpretation thereof on or after the Proposal Date, unless such Applicable Law was on or prior to the Proposal Date duly adopted, promulgated, issued or otherwise officially modified or changed in interpretation, in each case in final form, to become effective without any further action by any Governmental Body; 

(b)
except as provided below with respect to the exclusions from the definition of “Change in Law”, the order or judgment of any Governmental Body issued on or after the Proposal Date (unless such order or judgment is issued to enforce compliance with Applicable Law which was effective as of the Proposal Date) to the extent such order or judgment is not the result of willful or negligent action, error or omission or lack of reasonable diligence of the Company or of the County, whichever is asserting the occurrence of a Change in Law; provided, however, that the contesting in good faith or the failure in good faith to contest any such order or judgment shall not constitute or be construed as such a willful or negligent action, error or omission or lack of reasonable diligence; or

(c)
except as provided below with respect to the exclusions from the definition of “Change in Law”, the denial of an application for, a delay in the review, issuance or renewal of, or the suspension, termination or interruption of any Governmental Approvals, or the imposition of a term, condition or requirement on or after the Proposal Date in connection with the issuance, renewal or failure of issuance or renewal of any Governmental Approval, to the extent that such occurrence is not the result of willful or negligent action, error or omission or a lack of reasonable diligence of the Company or of the County, whichever is asserting the occurrence of a Change in Law; provided, however, that the contesting in good faith or the failure in good faith to contest any such occurrence shall not be construed as such a willful or negligent action or lack of reasonable diligence.

It is specifically understood, however, that none of the following shall constitute a “Change in Law”:

(i)
a change in the nature or severity of the actions typically taken by a Governmental Body to enforce compliance with Applicable Law which was effective as of the Proposal Date;

(ii)
acts, events and circumstances relating to any Governmental Approval with respect to which the Company has assumed the permitting risk as and to the extent provided under Sections 8.5 (Company Design-Build Permitting Responsibilities) and 8.7 (ADEQ and PDEQ Requirements);

(iii)
any increase in any fines or penalties provided for under Applicable Law in effect as of the Proposal Date; or

(iv)
any act, event or circumstance that would otherwise constitute a Change in Law but that does not change the requirements imposed on the Company by the Contract Standards in effect as of the Contract Date; provided, however, that, for the purposes of this provision, the Contract Standards in effect as of the Contract Date shall include Applicable Law as of the Proposal Date but not any Change in Law between the Proposal Date and the Contract Date.

“Company Fault” means any breach (including the untruth or breach at the time made of any Company representation or warranty herein set forth), failure, non-performance or non-compliance by the Company with respect to its obligations and responsibilities under this Service Contract to the extent not directly attributable to any Uncontrollable Circumstance, and which materially and adversely affects the County’s rights, obligations or ability or costs to perform under this Service Contract.

“Company Indemnitee” has the meaning specified in subsection 13.9.2 (Indemnification by the County).

“Conservative Biogas Production Level” means the per day quantity of biogas set forth in Appendix 11.  
“Construction Date” means the date, following satisfaction of the Construction Date Conditions by the Company, upon which the Company shall have the right to proceed with the physical construction of the Project, as determined in accordance with Section 8.2 (Construction Date).

“Construction Date Conditions” has the meaning set forth in subsection 8.2.1 (Construction Date Generally).

“Construction Plan” means the Company’s plan for the performance of the construction portion of the Design-Build Work to be developed in accordance with the requirements set forth in Appendix 3 (General Design-Build Work Requirements).

 “Contract Administration Memorandum” or “CAM” has the meaning set forth in subsection 17.15.2 (Contract Administration Memoranda).

 “Contract Date” means the date this Service Contract is executed by all parties and delivered by the parties hereto.

“Contract Representative” means, in the case of the Company, the individual specified in writing by the Company as the representative of the Company from time to time for all purposes of this Service Contract and, in the case of the County, the County Project Manager for this Project or such other representative as shall be designated in writing by the County Administrator from time to time.

“Contract Services” means the Design-Build Work and the Operation Services.

“Contract Standards” means the standards, terms, conditions, methods, techniques and practices imposed or required by: (1) Applicable Law; (2) the Technical Specifications; (3) the Performance Guarantees; (4) Good Engineering and Construction Practice; (5) Good Industry Practice; (6) the Construction Plan, (7) the Design-Build Quality Management Plan; (8) the Operation and Maintenance Manual; (9) the Process Control Management Plan; (10) applicable equipment manufacturers’ specifications; (11) applicable Insurance Requirements; and (12) any other standard, term, condition or requirement specifically provided in this Service Contract to be observed by the Company. Subsection 1.2(O) (Applicability, Stringency and Consistency of Contract Standards) shall govern issues of interpretation related to the applicability, stringency and consistency of the Contract Standards.

“Contract Year” means the County’s fiscal year commencing on July 1 in any year and ending on June 30 of the following calendar year; provided, however, that the first Contract Year of the Operation Period shall commence on the Acceptance Date (or, if certified by the Company pursuant to Section 6.4, the Provisional Acceptance Date) and shall end on the following June 30, and the last Contract Year shall commence on July 1 prior to the date this Service Contract expires or is terminated, whichever is appropriate, and shall end on the last day of the Term or the effective date of any termination, whichever is appropriate.  Any computation made on the basis of a Contract Year shall be adjusted on a pro rata basis to take into account any Contract Year of less than 365 or 366 days, whichever is applicable.

 “County” means Pima County, Arizona, a body politic and corporate, and a subdivision of the State of Arizona.

“County-designated Governmental Approvals” means the Governmental Approvals required to be obtained by the County.

 “County Fault” means any breach (including the untruth or breach at the time made of any County representation or warranty herein set forth), failure, non-performance or non-compliance by the County under this Service Contract with respect to its obligations and responsibilities under this Service Contract to the extent not directly attributable to any Company Fault and which materially and adversely affects the Company’s rights, obligations or ability or costs to perform under this Service Contract.

“County Indemnitee” has the meaning specified in subsection 13.9.1 (Indemnification by the Company).

“County Project Manager” has the meaning specified in subsection 12.3.3 (County’s Project Manager).

 “County Property” means any structures, improvements, equipment, fire alarm systems, valves, pumping systems, hydrants, hydrant connections, duct lines, lamps, lampposts, monuments, sidewalks, curbs, trees, lawns, roadways, utilities or any other systems, fixtures, or real or personal property owned, leased, operated, maintained, or occupied by the County.
“Credit Rating Service” means Moody’s Investors Service Inc., Standard & Poor’s Ratings Services, a division of The McGraw-Hill Companies, Inc., Fitch Ratings, or any of their respective successors and assigns and, if such corporations shall be dissolved or liquidated or shall no longer perform the functions of a securities rating agency, “Rating Service” shall be deemed to refer to any other North American-recognized securities rating agency designated by the County.

 “dBA” means decibels as measured on the A-weighted sound level scale.

“Deficiency Payment” is defined in Appendix 6. 
“Demolition Bond” means the surety bond provided by the Company in accordance with Section 7.1 (Demolition Bond) and in the form set forth in the Transaction Forms as security for the Company’s obligation to restore the Project Site to original conditions upon Company default under the Service Contract.
“Design-Build Manager” has the meaning specified in subsection 8.16.2 (Design-Build Manager).

“Design-Build Period” means the period of time from the Contract Date through the achievement of Final Completion.

“Design-Build Work” means the employment and furnishing of all labor, materials, equipment, supplies, tools, scaffolding, transportation, Utilities, Required Design-Build Period Insurance, temporary facilities and other things and services of every kind whatsoever necessary for the full performance and completion of the Company’s design, engineering, construction, start-up, shakedown, Acceptance Testing, obtaining and maintaining Governmental Approvals (other than County-designated Governmental Approvals) and related obligations with respect to the construction of the Project Improvements during the Design-Build Period under this Service Contract, including all completed structures, assemblies, fabrications, acquisitions and installations, all commissioning and testing, and all of the Company’s administrative, accounting, record-keeping, notification and similar responsibilities of every kind whatsoever under this Service Contract pertaining to such obligations. A reference to Design-Build Work shall mean any part and all of the Design-Build Work unless the context otherwise requires, and shall include all Design-Build Work authorized or required by Major Contract Amendment or Unilateral Change Directive.

“Design Documents” means the Company’s plans, technical specifications, drawings, record drawings and other design documents prepared in connection with the Design-Build Work.

“Development Period” means the period during the Term commencing on the Effective Date and ending on the Rent Commencement Date that precedes the Production Period and that is used by the Company to finance, design, construct, permit, and commission the Gas Treatment Facility.

 “Differing Site Conditions” means concealed or latent physical conditions or subsurface conditions at the Project Site that materially differ from the geotechnical conditions reasonably anticipated by the data and information set forth in the geotechnical reports set forth in the Reference Documents.

 “Effective Date” means the date on which the Service Contract becomes binding through execution by both the County and the Company.

 “Encumbrance” means any Lien, lease, mortgage, security interest, charge, judgment, judicial award, attachment or encumbrance of any kind with respect to the Project.

“Engineer-of-Record” means the professional engineer licensed in the State of Arizona in good standing who is designated by the Company and acceptable to the County, in its reasonable discretion, and is responsible for the preparation, signing, dating, sealing and issuing of the engineering documents relating to a portion of or all of the Design-Build Work.

 “EPA” means the United States Environmental Protection Agency and any successor agency.

“Event of Default” means, with respect to the Company, those items specified in Section 15.1 (Company Default) and, with respect to the County, those items specified in Section 15.2 (County Default).

 “Extension Period” means the period commencing on the day after the Scheduled Acceptance Date and ending 120 days following the Scheduled Acceptance Date, as such period may be adjusted due to one or more delays caused by Uncontrollable Circumstances occurring during such period.

 “°F” means degrees on the Fahrenheit temperature measurement scale. 

 “Facility Manager” has the meaning specified in subsection  12.3.1 (Company’s Facility Manager).

“Facility Site” means the parcel of real property identified in Appendix 1 (Site Plan) on which the Facility is to be constructed.  

 “Fees and Costs” means reasonable fees and expenses of attorneys and expert witnesses, and costs of transcripts, printing of briefs and records on appeal, copying and other reimbursed expenses, and expenses reasonably incurred in connection with investigating, preparing for, defending or otherwise appropriately responding to any Legal Proceeding.

“Final Completion” means compliance with the requirements of subsection 8.19 and completion of the Design-Build Work to the point where the Gas Treatment Facility or Generation Facility is sufficiently complete so as to ensure the safe, reliable operation of the Facility at Maximum Flow throughout the Term and the accurate measurement and reporting of the Facility’s performance.

 “Gas Treatment Facility” means the Biogas treatment, compression, and transmittal facility to be financed, designed, constructed, acceptance tested, operated, owned, maintained, and managed by the Company in accordance with the Technical Specifications, consisting generally of buildings, structures, fixtures and equipment involved in the cleaning of Biogas Gas and subsequent transmittal of the resulting Biomethane to a distribution pipeline or another user, and all roads, grounds, fences and landscaping appurtenant thereto, utilized for the production of Biomethane from the County’s Biogas and for administration, training and management of the facility, including any capital modifications made thereto from time to time.

“Generation Facility” means the Biogas-fueled electrical power generation facility to be financed, designed, constructed, acceptance tested, operated, owned, maintained, and managed by the Company in accordance with the Technical Specifications, consisting generally of buildings, structures, fixtures and equipment involved in the combustion of Biogas Gas and subsequent generation of electricity distributed to the electrical distribution grid or a third-party user, and all roads, grounds, fences and landscaping appurtenant thereto, utilized for the production of electricity from the County’s Biogas and for administration, training, and management of the generation facility, including any capital modifications made thereto from time to time.
“gpm” means gallons per minute.

“Good Engineering and Construction Practice” means those methods, techniques, standards and practices which, at the time they are to be employed and in light of the circumstances known or reasonably believed to exist at such time, are generally recognized and accepted as good design, engineering, equipping, installation, construction and commissioning practices for the design, construction and improvement of capital assets in the municipal wastewater treatment industry as followed in the southwestern region of the United States.

“Good Industry Practice” means the methods, techniques, standards and practices which, at the time they are to be employed and in light of the circumstances known or reasonably believed to exist at such time, are generally recognized and accepted as good operation, maintenance, repair, replacement and management practices in the municipal wastewater treatment industry as observed in the southwestern region of the United States.

 “Governmental Approvals” means all orders of approval, permits, licenses, authorizations, consents, certifications, exemptions, rulings, entitlements and approvals issued by a Governmental Body of whatever kind and however described which are required under Applicable Law to be obtained or maintained by any person with respect to the Contract Services. “Governmental Approvals” shall include, without limitation, the County-designated Governmental Approvals.

“Governmental Body” means any federal, state, regional or local legislative, executive, judicial or other governmental board, agency, authority, commission, administration, court or other body, or any official thereof having jurisdiction.

 “Guaranteed Percentage of Gas Treatment Facility Production Revenue” is defined in Appendix 6, Section 2(b).
“Hazardous Material” means any waste, substance, object or material deemed hazardous under Applicable Law, including “hazardous substance” as defined under CERCLA, “hazardous waste” as defined under RCRA and “hazardous material” as defined under US DOT regulations (49 CFR 100-180).

“Ina Road WRF” means the County’s existing wastewater reclamation facility at Ina Road together with all modifications thereto.

“Initial Term” has the meaning specified in Section 4.1 (Term).

“Insurance Requirement” means any rule, regulation, code, or requirement issued by any insurance company which has issued a policy of Required Insurance under this Service Contract, as in effect during the Term, compliance with which is a condition to the effectiveness of such policy.

 “Lease Payments” means the amount paid to the County for use of the Gas Treatment Facility site.

“Leased Premises” means the County property depicted in Appendix 1 that has been designated for use by the Company as the site for the Project. 

“Legal Proceeding” means every action, suit, litigation, arbitration, administrative proceeding, and other legal or equitable proceeding having a bearing upon this Service Contract, and all appeals therefrom.

“Lien” means any and every lien against the Project or against any monies due or to become due from the County to the Company under this Service Contract, for or on account of the Contract Services, including mechanics’, materialmen’s, laborers’ and lenders’ liens.

“Loss-and-Expense” means and is limited to any and all actual losses, liabilities, forfeitures, obligations, damages, fines, penalties, judgments, deposits, Taxes, charges, costs or expenses, including all Fees and Costs, except as explicitly excluded or limited under any provision of this Service Contract, relating to third party claims for which the Company is obligated to indemnify the County Indemnitees pursuant to this Service Contract. “Loss-and-Expense” for the purpose of any provision hereunder requiring indemnification of the County Indemnitees by the Company shall mean and include any special, incidental, consequential, punitive or similar damages incurred by the County Indemnitees for third party claims. The parties acknowledge and agree that the term “Loss-and-Expense” applies to third parties claims against the indemnified party and not to claims between the parties to this Service Contract.
“Major Contract Amendment” means a written agreement issued by the County and agreed to in writing by the Company making a change to the Lease Payment formula, to the Conservative Biogas Production Level, to the size of the Leased Premises, or to the Scheduled Acceptance Date. A Major Contract Amendment shall be deemed to constitute a Service Contract Amendment. No Major Contract Amendment shall bind the County unless it has been approved by the County Board of Supervisors.

 “Maximum Flow” means _______ scfm of Biogas, which may be increased by written agreement between the parties.  

“Minimum Guaranteed Gas Treatment Facility Production Payment” means payment limits as set forth Section 2(a) of Appendix 6 to this Service Contract.

“Mediator” means any person serving as a third-party mediator of disputes hereunder pursuant to Article 14 (Dispute Resolution Procedures).

 “MMBtu” means million BTUs.

“Monthly Progress Report” has the meaning specified in subsection 8.1.4 (Schedule and Reports).

“Non-Binding Mediation” means the voluntary system of dispute resolution through third-party mediation established by Article XIV (Dispute Resolution Procedures) for the resolution of any dispute arising under this Service Contract.

“Notice to Proceed” has the meaning specified in subsection 8.2.3 (Establishment of the Construction Date).

 “Odor Guarantee” has the meaning specified in subsection 10.2 (Clean Air Act and Odor).

 “Operational Date” means the date on which the Gas Treatment Facility is sufficiently complete so as to ensure the safe, reliable operation of the Gas Treatment Facility throughout the Term and the accurate measurement and reporting of the Gas Treatment Facility’s performance. 

 “Operation Period” means the period from and including the Operational Date to and including the last day of the Term.

“Operation Services” means everything required to be furnished and done for and relating to the Project by the Company pursuant to this Service Contract during the Operation Period.

“Overdue Rate” means the maximum rate of interest permitted by the laws of the State, if applicable, or the Prime Rate plus 1%, whichever is lower during the period for which the calculation is to be made.

“Payment Bond” means the payment bond required to be provided by the Company in accordance with Section 7.2.1 (Construction Payment Bond) and in the form set forth in the Transaction Forms as security for the Company’s payment obligations in connection with the performance of the Design-Build Work.

“PDEQ” means the Pima County Department of Environmental Quality or any successor agency. PDEQ is staffed by County employees and locally administers certain environmental programs pursuant to a delegation agreement with ADEQ.

“Permitted Encumbrance” means, as of any particular time, any encumbrance created by an act by the County or with respect to which the County has given its consent.  Permitted Encumbrances also means a financing encumbrance on Company improvements.  In no event shall a Permitted Encumbrance include any lien or claim against the underlying, County-owned real property. 
 “Prime Rate” means the prime rate for the United States as published in The Wall Street Journal, or a mutually agreeable alternative source of the prime rate for the United States if it is no longer published in The Wall Street Journal or the method of computation thereof is substantially modified.
“Production Period” means the period during the Term, commencing with the Rent Commencement Date and ending upon termination of the Service Contract under which the Company produces Biomethane or electricity from County Biogas for the economic benefit of both County and Company.

“Project” means either (a) the Gas Treatment Facility or (b) the Generation Facility to be designed, financed, constructed, owned, and operated by Company as designated elsewhere in this Service Contract.

“Project Equipment” means all manufactured equipment, property or assets, whether or not constituting personal property or fixtures, other than Project Structures, constituting part of the Project, including pumps, bar screens, grit handling equipment, sludge handling equipment, odor control systems, coating systems, process control systems including all necessary software, chemical feed and storage equipment, aeration equipment and clarifier mechanisms.

“Project Improvements” means the Gas Treatment Facility or Generation Facility, as applicable, including any Capital Modifications made thereto from time to time, as more particularly described in Appendix 2 (Technical Specifications).

“Project Site” is the County-owned property designate for Company use as depicted and described in Appendix 1. 
 “Project Structures” means all structures, buildings, roofing systems, concrete tanks and metal tanks, tank covers and above- and below-ground pipes constituting part of the Project other than Project Equipment.

“psig” means pounds per square inch of gauge pressure

“RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C.A. § 6901 et seq., and applicable regulations promulgated thereunder, each as amended from time to time.

 “Reference Document” means those documents listed as Reference Documents in the Table of Contents.

 “Regulated Site Condition” means, and is limited to, (1) surface or subsurface structures, materials or conditions having historical, archaeological or similar significance; (2) any habitat of a rare, protected or threatened species subject to the protections of Applicable Law; (3) the presence anywhere in, on or under the Project Sites on the Contract Date of wells or underground storage tanks for the storage of chemicals, petroleum products or Regulated Substances (in each of items (1), (2) and (3), however, only to the extent not disclosed to the Company as of the Proposal Date), (4) the presence of Regulated Substances in environmental media anywhere in, on or under the Project Sites (including presence in surface water, groundwater, soils or subsurface strata), whether or not disclosed to the Company; and (5) contamination of the Project Sites from groundwater, soil or airborne Regulated Substances migrating from sources outside the Project Sites and not caused by Company Fault. The determination of a “Regulated Site Condition” shall be further subject to the limitations set forth in subsection 8.4.3(Regulated Site Conditions - Company Obligations).

“Regulated Substance” means (1) any oil, petroleum or petroleum product and (2) any pollutant, contaminant, hazardous substance, hazardous material, toxic substance, toxic pollutant, solid waste, municipal waste, or industrial waste that is defined as such by and is subject to regulation under any Applicable Law. Regulated Substances include Hazardous Materials and contaminated soils requiring special handling or disposal.
“Renewable Energy Credit” or “REC” means the unit created pursuant to the Arizona Renewable energy Standard and Tariff, A.A.C. R14-2-1801 through R14-2-1816, to track power generated by eligible power generation facilities. One REC is created by the generation of one kWh of electrical energy or 3,415 Btus of thermal energy by an eligible power generation facility.
 “Renewal Term” has the meaning specified in Section 4.1 (Term).

“Rent Commencement Date” means the date on which the Lease Payments commence.

“Required Design-Build Period Insurance” has the meaning specified in Article XIII (Insurance and Indemnification).

“Required Insurance” means the Required Design-Build Period Insurance and the Required Operation Period Insurance.

“Required Operation Period Insurance” has the meaning specified in Article XIII (Insurance and Indemnification).

  “Response Action” means any action taken in the investigation, removal, confinement, remediation or cleanup of a release of any Regulated Substance.  “Response Actions” include any action which constitutes a “removal”, “response”, or “remedial action” as defined by Section 101 of the CERCLA.

 “RFQ” means the County’s Request for Qualifications for the Biogas Utilization Design-Build-Own-Operate Project, issued on August 6, 2013, and any amendments thereto. 
“scf” means standard cubic foot.

“scfm” means standard cubic foot per minute.

“Scheduled Acceptance Date” means ___________.
“Scheduled Operational Date” means ____________________, as such date may be adjusted due to the occurrence of Uncontrollable Circumstances.

 “Secondary Technical Criteria” means those portions of the Technical Specifications that are expressly designated as “Secondary Technical Criteria” in Appendix 2 (Technical Specifications).

“Security Instruments” means the Guaranty Agreement and the Payment Bond.

“Senior Supervisors” has the meaning specified in subsection 12.3.2 (Company’s Senior Supervisors).

“Service Contract” means this Service Contract for the Design-Build-Finance–Own-Operate Project between the Company and the County, including the Appendices and attached reference documents, as the same may be amended or modified from time to time in accordance herewith. Included also as part of the Service Contract, in descending priority, are the Transaction Forms, the Company’s response to the County Request for Proposal, the Payment Bond, and the County’s Request for Proposal, 
“Service Contract Amendment” has the meaning specified in subsection 17.16.1 (Service Contract Amendments).

 “Service Water” means non-potable water (B+ effluent) purchased by the Company from the County.
“Startup Plan” has the meaning specified in subsection 6.1 (Submittal of Startup Plan).

“State” means the State of Arizona.

“Subcontract” means any contract entered into by the Company or a subcontractor of the Company of any tier, with one or more persons in connection with the carrying out of the Company’s obligations under this Service Contract, whether for the furnishing of labor, materials, equipment, supplies, services or otherwise.

“Subcontractor” means any person, other than the Company that enters into a Subcontract.

 “Surety” means the surety company issuing the Demolition Bond and/or Payment Bond.

“Sustained Odor Condition” has the meaning specified in subsection 10.2.2.3.

“Tax” means any tax, fee, levy, duty, impost, charge, surcharge, assessment or withholding, or any payment-in-lieu thereof, and any related interest, penalty or addition to tax.

“Technical Specifications” means the technical specifications set forth or referenced in Appendix 2 (Technical Specifications), which are comprised of the Design and Construction Requirements and the Secondary Technical Criteria.

“Term” has the meaning set forth in Article IV (Term).

“Termination Date” means the last day of the Term.

“Transaction Form” means any of the Transaction Forms appended to this Service Contract.

 “Uncontrollable Circumstances” means any act, event or condition that (1) is beyond the reasonable control of the party relying on it as a justification for not performing an obligation or complying with any condition required of such party under this Service Contract, and (2) materially expands the scope of, interferes with, delays, or increases the cost of, performing the party’s obligations under this Service Contract, to the extent that such act, event or condition is not the result of the intentional or negligent act, error or omission, failure to exercise reasonable diligence, or breach of this Service Contract on the part of the party claiming the occurrence of an Uncontrollable Circumstance.

(1) Inclusions. Subject to the foregoing, Uncontrollable Circumstances may include the following:

a. a Change in Law;
b. Differing Site Conditions to the extent provided in subsection 8.4.2 (Differing Site Conditions);
c. Regulated Site Conditions to the extent provided in subsection 8.4.3 (Regulated Site Conditions - Company Obligations);
d. naturally occurring events (except weather conditions normal for the geographic region of the County) such as landslides, underground movement, earthquakes, fires, tornadoes, floods, epidemics, and other acts of God;
e. explosion, sabotage or similar occurrence, acts of a declared public enemy, terrorism, extortion, war, blockade or insurrection, riot or civil disturbance;
f. labor disputes, except labor disputes involving employees of the Company, its Affiliates, or Subcontractors which affect the performance of the Contract Services;
g. the failure of any Subcontractor to furnish services, materials, chemicals or equipment on the dates agreed to, but only if such failure is the result of an event which would constitute an Uncontrollable Circumstance if it affected the Company directly, and the Company is not able to timely obtain substitutes after exercising all reasonable efforts;
h. the failure of any appropriate Governmental Body or private Utility having operational jurisdiction in the area in which the Project is located to provide and maintain Utilities to the Project which are required for the performance of this Service Contract, subject to the Company’s obligation to provide a redundant source of power in accordance with Applicable Law;
i. the preemption, confiscation, diversion or destruction of materials or services by a Governmental Body in connection with a public emergency or any condemnation or other taking by eminent domain of any material portion of the Project;
j.  with respect to the Company, a County failure to deliver Biogas meeting or exceeding the Lower Heating Value of 540 BTU/ft3;
k. the failure of the natural gas pipeline, to the extent not caused by Company Fault;
l. with respect to the Company, any County Fault or County-directed Major Contract Amendments not due to Company Fault; and
m. with respect to the County, any Company Fault.

(2) Exclusions. It is specifically understood that none of the following acts, events or circumstances shall constitute Uncontrollable Circumstances:

a. any act, event or circumstance that would not have occurred if the affected party had complied with its obligations hereunder;
b. changes in interest rates, inflation rates, wage rates, insurance costs, commodity prices, currency values, exchange rates or other economic conditions;
c. changes in the financial condition of the County, the Company, or their Affiliates or Subcontractors affecting the ability to perform their respective obligations;
d. the consequences of error, neglect or omissions by the Company, any Subcontractor, any of their Affiliates or any other person in the performance of the Contract Services;
e. union or labor work rules, requirements or demands which have the effect of increasing the number of employees employed at the Project or otherwise increasing the cost to the Company of performing the Contract Services;
f. any impact of prevailing wage or similar laws, customs or practices on the Company’s costs associated with the performance of the Design-Build Work;
g. weather conditions normal for the geographic region of the County;
h. any surface or subsurface geotechnical or hydrological conditions, including the existence of compressible soil layers, masses, unstable soils, manmade deposits, and water table fluctuations, except those constituting Differing Site Conditions or Regulated Site Conditions to the extent provided in Section 8.4 (Surface and Subsurface Site Conditions);
i. any act, event, circumstance or Change in Law occurring outside of the United States;
j. mechanical failure of equipment to the extent not resulting from a condition that is listed in the “Inclusions” section of this definition; and
k. failure of the Company to secure patents which it deems necessary for the performance of the Contract Services.

“Unilateral Change Directive” has the meaning specified in Section 8.10 (Unilateral Change Directives).

 “Utilities” means any and all utility services and installations whatsoever (including gas, water, electricity, telephone, internet, cable and any other telecommunications), and all piping, wiring, conduit, and other fixtures of every kind whatsoever related thereto or used in connection therewith.

1.2 INTERPRETATION  
In this Service Contract, notwithstanding any other provision hereof:

A. References Hereto. The terms “hereto”, “hereby,” “hereof,” “herein,” “hereunder” and any similar terms refer to this Service Contract.
B. Gender and Plurality. Words of the masculine gender mean and include correlative words of the feminine and neuter genders and words importing the singular number mean and include the plural number and vice versa.
C. Persons. Words importing persons include firms, companies, associations, joint ventures, general partnerships, limited partnerships, limited liability corporations, trusts, business trusts, corporations and other legal entities, including public bodies, as well as individuals.
D. Headings. The table of contents and any headings preceding the text of the Articles, Sections and subsections of this Service Contract shall be solely for convenience of reference and shall not affect its meaning, construction or effect.
E. Entire Agreement. This Service Contract contains the entire agreement between the parties hereto with respect to the transactions contemplated by this Service Contract.  Without limiting the generality of the foregoing, this Service Contract shall completely and fully supersede all other understandings and agreements among the parties with respect to such transactions, including those contained in the County’s request for qualifications, the statement of qualifications of the Company submitted in response thereto, and any amendments or supplements to any such documents.
F. Technical Specifications. The Technical Specifications are intended to include the basic design principles, concepts and requirements for the Design-Build Work but do not include the final, detailed designs, plans or specifications or indicate or describe each and every item required for full performance of the physical Design-Build Work and for achieving Acceptance. The Company agrees to prepare all necessary and required complete and detailed designs, plans, drawings and specifications and to furnish and perform, without additional compensation of any kind, all Design-Build Work in conformity with the Technical Specifications and the final designs, plans, drawings and specifications based thereon. The Company further agrees that it shall not have the right to bring any claim whatsoever against the County or any of its consultants or subcontractors, arising out of any design drawings, specifications or design and construction requirements included in the RFQ or made available during the procurement process.
G. Standards of Workmanship and Materials. Any reference in this Service Contract to materials, equipment, systems or supplies (whether such references are in lists, notes, specifications, schedules, or otherwise) shall be construed to require the Company to furnish the same in accordance with the grades and standards therefor indicated in this Service Contract. Where this Service Contract does not specify any explicit quality or standard for construction materials or workmanship, the Company shall use only workmanship and new materials of a quality consistent with that of construction workmanship and materials specified elsewhere in the Technical Specifications, and the Technical Specifications are to be interpreted accordingly.
H. Technical Standards and Codes. References in this Service Contract to all professional and technical standards, codes and specifications are to the most recently published professional and technical standards, codes and specifications of the institute, organization, association, authority or society specified, all as in effect as of the Contract Date. Unless otherwise specified to the contrary, (1) all such professional and technical standards, codes and specifications shall apply as if incorporated in the requirements for permitting, design and construction of the Project specified in this Service Contract and (2) if any material revision occurs, to the Company’s knowledge, after the Contract Date, and prior to completion of the Design-Build Work, the Company shall notify the County. If so directed by the County, the Company shall perform the Design-Build Work in accordance with the revised professional and technical standard, code, or specification as long as the Company is provided such schedule relief (including any appropriate adjustment to the Scheduled Acceptance Date) as is necessary to comply with such revision and compensated on a lump sum or cost substantiated basis for any additional cost or expense attributable to any such revision.
I. Causing Performance. A party shall itself perform, or shall cause to be performed, subject to any limitations specifically imposed hereby with respect to Subcontractors or otherwise, the obligations affirmatively undertaken by such party under this Service Contract.
J. Party Bearing Cost of Performance. All obligations undertaken by each party hereto shall be performed at the cost of the party undertaking the obligation or responsibility, unless the other party has explicitly agreed herein to bear all or a portion of the cost either directly or by reimbursement to the other party.
K. Assistance. The obligations of a party to cooperate with, to assist or to provide assistance to the other party hereunder shall be construed as an obligation to use the party’s personnel resources to the extent reasonably available in the context of performance of their normal duties, and not to incur material additional overtime or third party expense unless requested and reimbursed by the assisted party.
L. Obligation to Act Reasonably. Whenever a provision of this Service Contract, unless the text expressly states otherwise, requires the approval of, or the consent to, any action, request or document of a party, that party shall not arbitrarily or unreasonably withhold, delay or exercise such approval or consent in an unreasonable manner. Nothing in this subsection shall serve as a limitation on the County with respect to, or otherwise impose on the County any duty to act reasonably in connection with, those circumstances specified in this Service Contract where the approval or consent of the County is in its sole discretion.
M. Interpolation. If any calculation hereunder is to be made by reference to a chart, index or table of values, and the reference calculation falls between two stated values, the calculation shall be made on the basis of linear interpolation.
N. Good Industry Practice and Good Engineering and Construction Practice. Good Industry Practice and Good Engineering and Construction Practice shall be utilized hereunder, among other things, to implement and in no event to displace or lessen the stringency of, the Contract Standards. In no event shall any evolution of Good Industry Practice or Good Engineering and Construction Practice relieve the Company of its obligations hereunder.  For purposes of this Service Contract, Good Industry Practice standards are those related to the biogas treatment industry or the power generation industry, as appropriate.
O. Applicability, Stringency and Consistency of Contract Standards. The Company shall be obligated to comply only with those Contract Standards which are applicable in any particular case.  Where more than one Contract Standard applies to any particular performance obligation of the Company hereunder, each such applicable Contract Standard shall be complied with. In the event there are different levels of stringency among such applicable Contract Standards, the most stringent of the applicable Contract Standards shall govern. In the event of any inconsistency among the Contract Standards, the County’s determination as to the applicable standard shall be binding.
P. Delivery of Documents in Digital Format. In this Service Contract, the Company is obligated to deliver reports, records, designs, plans, drawings, specifications, proposals and other documentary submittals in connection with the performance of its duties hereunder. The Company agrees that all such documents shall be submitted to the County both in printed form (in the number of copies indicated) and, at the County’s request, in digital form. Digital copies shall consist of computer readable data submitted in AutoCAD, Microsoft Word, Microsoft Access, and Microsoft Excel or in any other similar standard interchange format which the County may reasonably request to facilitate the administration and enforcement of this Service Contract. In the event that a conflict exists between the signed or the signed and stamped hard copy of any document and the digital copy thereof, the signed or the signed and stamped hard copy shall govern.
Q. Severability. If any clause, provision, subsection, Section or Article of this Service Contract shall be ruled invalid by any court of competent jurisdiction, then the parties shall: (1) promptly negotiate a substitute for such clause, provision, subsection, Section or Article which shall, to the greatest extent legally permissible, effect the intent of the parties in the invalid clause, provision, subsection, Section or Article; (2) if necessary or desirable to accomplish item (1) above, apply to the court having declared such invalidity for a judicial construction of the invalidated portion of this Service Contract; and (3) negotiate such changes in substitution for or addition to the remaining provisions of this Service Contract as may be necessary in addition to and in conjunction with items (1) and (2) above to effect the intent of the parties in the invalid provision. The invalidity of such clause, provision, subsection, Section or Article shall not affect any of the remaining provisions hereof, and this Service Contract shall be construed and enforced as if such invalid portion did not exist.
R. Drafting Responsibility. Neither party shall be held to a higher standard than the other party in the interpretation or enforcement of this Service Contract, as a whole or any portion hereof, based on drafting responsibility.
S. No Third-Party Rights. This Service Contract is exclusively for the benefit of the County and the Company and, except as specifically provided in subsection 13.9.1 (Indemnification by the Company) with respect to the County Indemnitees and in subsection 13.9.2 (Indemnification by the County) with respect to the Company Indemnitees, shall not provide any third parties with any remedy, claim, liability, reimbursement, cause of action or other rights.
T. References to Days. Unless otherwise specified as “business days”, all references to days herein are references to calendar days.  References to “business days” herein shall include Monday through Friday, excluding State and federal holidays.
U. References to Including. All references to “including” herein shall be interpreted as meaning “including without limitation”.
V. References to Knowledge. All references to “knowledge”, “knowing”, “know” or “knew” shall be interpreted as references to a party having actual knowledge.
W. Counterparts. This Service Contract may be executed in any number of original counterparts. All such counterparts shall constitute but one and the same Service Contract.
X. Governing Law. This Service Contract shall be governed by and construed in accordance with the applicable laws of the State of Arizona and all causes of action arising from or related to this Service Agreement shall be heard in a court of the State of Arizona.
Y. Payments. All payments required to be made by either party hereunder shall be made in lawful money of the United States of America.
Z. Defined Terms. The definitions set forth in Section 1.1 (Definitions) shall control in the event of any conflict with any definitions used in the recitals hereto.

ARTICLE II: REPRESENTATIONS AND WARRANTIES
2.1
REPRESENTATIONS AND WARRANTIES OF THE COUNTY.  
The County represents and warrants that:

2.1.1 Existence and Powers. The County is a political subdivision of the State, organized and existing under and by virtue of the laws of the State, with full legal right, power and authority to enter into and to perform its obligations under this Service Contract.
2.1.2 Due Authorization and Binding Obligation. This Service Contract has been duly authorized, executed and delivered by all necessary action of the County and constitutes a legal, valid and binding obligation of the County, enforceable against the County in accordance with its terms, except to the extent that its enforceability may be limited by bankruptcy, insolvency or other similar laws affecting creditors’ rights from time to time in effect and by equitable principles of general application.
2.1.3 County Ownership Interests in the Project Sites. The County owns the Project Site in fee simple, subject to the easements and other exceptions to title indicated in Appendix 1 (Site Plan).
2.2 REPRESENTATIONS AND WARRANTIES OF THE COMPANY.  
The Company represents and warrants that:

2.2.1 Existence and Powers. The Company is a corporation duly organized, validly existing and in good standing under the laws of the State of _______________ and has the authority to do business in the State of Arizona and in any other state in which it conducts its activities, with the full legal right, power and authority to enter into and perform its obligations under this Service Contract.
2.2.2 Due Authorization and Binding Obligation. This Service Contract has been duly authorized, executed and delivered by all necessary corporate action of the Company and constitutes a legal, valid and binding obligation of the Company, enforceable against the Company in accordance with its terms, except to the extent that its enforceability may be limited by bankruptcy, insolvency or other similar laws affecting creditors’ rights from time to time in effect and by equitable principles of general application.
2.2.3 No Conflict. To the best of its knowledge after due inquiry, neither the execution nor delivery by the Company of this Service Contract nor the performance by the Company of its obligations in connection with the transactions contemplated hereby or the fulfillment by the Company of the terms or conditions hereof (1) conflicts with, violates or results in a breach of any constitution, law or governmental regulation applicable to the Company or (2) conflicts with, violates or results in a breach of any order, judgment or decree, or any organizational document of the Company, or any contract, agreement or instrument to which the Company is a party or by which the Company or any of its properties or assets are bound, or constitutes a default under any of the foregoing.
2.2.4 No Approvals Required. No approval, authorization, order or consent of, or declaration, registration or filing with, any Governmental Body is required for the valid execution and delivery of this Service Contract by the Company or the performance of its payment or other obligations hereunder except as such have been duly obtained or made or, if not required as of the Contract Date, are expected to be obtained in due course.
2.2.5 No Litigation. Except as disclosed in writing to the County, there is no Legal Proceeding, at law or in equity, before or by any court or Governmental Body pending or, to the best of the Company’s knowledge after due inquiry, overtly threatened or publicly announced against the Company, in which an unfavorable decision, ruling or finding could reasonably be expected to have a material and adverse effect on the execution and delivery of this Service Contract by the Company or the validity, legality or enforceability of this Service Contract against the Company, or any other agreement or instrument entered into by the Company in connection with the transactions contemplated hereby, or on the ability of the Company to perform its obligations hereunder or under any such other agreement or instrument.
2.2.6 Claims and Demands. Except as disclosed in writing to the County, to the best of its knowledge after due inquiry, there are no material or adverse claims or demands based in environmental or tort law, or based on breach of contract, pending or threatened against the Company with respect to any gas treatment facility or electric power generation facility designed, constructed, operated, maintained or managed by the Company or any Affiliate that would have a material and adverse effect upon the ability of the Company to perform the Contract Services.
2.2.7 Applicable Law Compliance. Except as disclosed in writing to the County, to the best of its knowledge after due inquiry, neither the Company nor any Affiliate is in material violation of any law, order, rule or regulation applicable to any gas treatment facility or electric power generation facility designed, constructed, operated, maintained or managed by the Company or any Affiliate the violation of which may have a material and adverse affect on the ability of the Company to perform its obligations hereunder.
2.2.8 Practicability of Performance. The Design and Construction Requirements, the Secondary Technical Criteria, the technology and the construction and management practices to be employed in the construction and operation of the Project are furnished exclusively by the Company pursuant to the terms of this Service Contract, and the Company assumes and shall have exclusive responsibility for their efficacy, notwithstanding the inclusion of design principles or other terms and conditions in the RFQ or the negotiation of the terms of the Design and Construction Requirements, Acceptance Test Procedures and Standards and the Performance Guarantees, between the Company and the County. The Company assumes the risk of the practicability and possibility of performance of the Project on the scale, within the time for completion and in the manner required hereunder, and of treating Biogas to marketable standards or generating electricity using Biogas, as applicable, through the operation of the Project in a manner which meets all of the requirements hereof, even though such performance and operation may involve technological or market breakthroughs or overcoming facts, events or circumstances (other than Uncontrollable Circumstances) which may be different from those assumed by the Company in entering into this Service Contract, and agrees that sufficient consideration for the assumption of such risks and duties is included transfer of Biogas ownership to Company. No impracticability or impossibility of any of the foregoing, not itself caused by the occurrence of an Uncontrollable Circumstance, shall be deemed to constitute an Uncontrollable Circumstance.
2.2.9 Patents and Licenses. The Company owns, or is expressly authorized to use under patent rights, licenses, franchises, trademarks or copyrights, the technology necessary for the Project and the performance of the Contract Services without any known material conflict with the rights of others.  The Company further represents and warrants that all patent rights, licenses, franchises, trademarks or copyrights, and the technology necessary for the Project and the performance of the Contract Services, are or will be readily transferable to the County, or otherwise authorized for the County’s use, in the event of any termination or expiration of this Service Contract.
2.2.10 Information Supplied by the Company. The information supplied and representations and warranties made by the Company in all submittals made in response to the RFQ and in all post-proposal submittals with respect to the Company (and to the best of its knowledge after due inquiry, all information supplied in such submittals with respect to any Subcontractor) are true, correct and complete in all material respects.
2.2.11 Security Instruments. Concurrently with the execution of this Service Contract, the Company has provided the County with the Payment Bond as financial security for the faithful payment of its Design-Build Period obligations hereunder and a Demolition Bond ensuring restoration of the Project Site to original condtiins in the event of Company default under the Service Contract. The Bonds are in the form set forth in the Transaction Forms, and are in compliance with the requirements of Article VII (Security for Performance).
2.2.12 Required Design-Build Period Insurance.  Concurrently with the execution of this Service Contract, the Company has provided the County with certificates of insurance for all Required Design-Build Period Insurance specified in Article XIII (Insurance and Indemnification), excluding the builder’s risk insurance to be provided as a condition precedent to the Construction Date in accordance with Section 8.2 (Construction Date).  The Required Design-Build Period Insurance is in compliance with the requirements of Section 13.1 (Insurance).
2.2.13 No Self-Dealing.  Except as disclosed in writing to the County, to the best of its knowledge after due inquiry, neither the Company nor any Affiliate has any financial interest in or receives any rebates or other off-the-books compensation from any downstream purchaser of Biogas produced or of electrical power generated by the Project.  
ARTICLE III: DEMISE
3.1
LEASE OF PREMISES. County does, for the Term of this Service Contract, hereby demise and lease to Company, and Company does hereby lease and hire from County, the property depicted and described in Appendix 1, together with all improvements now on or hereafter located on said Country-owned property (collectively, the “Leased Premises”), for the term, and under the terms and conditions set forth herein. A legal description and map of the Premises are contained in Appendix 1.  
3.2
CONDITION OF LAND. Company is fully familiar with the physical condition of the Leased Premises and has received the same in good order and condition. COUNTY MAKES NO REPRESENTATION OR WARRANTY WITH RESPECT TO THE CONDITION OR STATE OF THE LEASED PREMISES OR ITS FITNESS OR AVAILABILITY FOR ANY PARTICULAR USE, AND COUNTY SHALL NOT BE LIABLE FOR ANY LATENT OR PATENT DEFECT THEREIN. 

3.3
QUIET ENJOYMENT. County covenants and agrees that upon Company paying the Rent and performing and observing all of the Company’s obligations under this Lease, Company may peaceably and quietly have, hold and enjoy the Premises for the Term, without hindrance or molestation by anyone claiming paramount title or claims through County.

3.4
COMPANY’S ACCESS TO LEASED PREMISES. 

3.4.1
Company shall have access to and from the Leased Premises across the County property via reasonable specified routes and identified roads and rights of way as directed by County from time to time and shall not be entitled to utilize roadways or routes other than those directed by County.

3.4.2
County agrees to grant to Company any rights of way across property contiguous with the Leased Premises which is owned or controlled by County and which may be reasonably necessary in connection with Company’s operation of the Project, all at locations reasonably designated by County.  County may from time to time change the locations of any such rights of way to the extent that County deems necessary in connection with County’s operations, in which event County shall reimburse Company for the reasonable cost of relocating any of Company’s facilities that may be required in connection with any such relocation, including without limitation, lost revenues reasonably resulting from any such relocation. Such rights of way shall be conveyed to Company pursuant to the form of easement attached as Attachment 1A to Appendix 1. 
3.5
TEMPORARY CONSTRUCTION EASEMENT. The County does, for the period beginning on the Construction Date and ending thirty (30) days after the date of Final Completion, hereby grant to the Company a temporary construction easement, as depicted and described in Attachment 1B to Appendix 1, for use as a laydown area, employee and subcontractor parking, and location of construction offices.  By the end of the temporary construction easement term, the property so used shall be returned to its original condition.  
3.6
GAS SUPPLY/TAKE OBLIGATION
3.6.1
Supply and Take Obligations. COUNTY hereby agrees to tender to Company all Biogas produced by COUNTY's facilities at the Ina Road WRF. COUNTY's supply obligation is subject to Uncontrollable Circumstances and to scheduled maintenance outages that are reasonably conducted consistent with standard industry practices. Company agrees, subject to Uncontrollable Circumstances and to scheduled maintenance outages that are reasonably conducted consistent with standard industry practices, to accept and use as raw material for the Project, all quantities of the Biogas provided by COUNTY each day up to the Conservative Biogas Production Level, to the extent such Biogas is provided by COUNTY at a rate no greater than the Maximum Flow. The sole remedy for failure of Company to meet this obligation is set forth in Section 3.6.2.

3.6.2
Take and Supply Deficiencies. If such quantities of biogas at the Conservative Biogas Production Level are tendered by COUNTY at a rate not greater than the Maximum Flow and, excluding periods of Uncontrollable Circumstances, not so accepted and used by Company, subject to the make-up provisions of this section, Company agrees to pay for such Biogas at the Conservative Biogas Production Level in accordance with Section 2(b) of Appendix 6 as if it had so accepted and used such Biogas, and sold the resulting output under its then-existing agreements. Company's commitment under this section is hereinafter referred to as Company's “Take or Pay Obligation.” Likewise, in the event Biogas is not made available by COUNTY to Company from Ina Road WRF at any time during the Production Period, excluding deficiencies arising from Uncontrollable Circumstances, in a quantity at least sufficient to meet the Conservative Biogas Production Level and subject to the make-up provisions of this section, COUNTY shall pay to Company for such deficiency an amount (“Deficiency Payment”) equivalent to the amount Company would have earned on the deficient quantity of Biogas. The Deficiency Payment is calculated as set out in Section 3 of Appendix 6. Company shall provide to COUNTY a detailed calculation of the Deficiency Payment consistent with Appendix 6 in connection with any invoice for payment of the Deficiency Payment.

3.6.3
Make-up Provisions. Notwithstanding the provisions of subsection 3.6.2, the parties shall have the opportunity to make up any deficiency in their respective supply or take obligations and to mitigate the payments associated with such deficiencies as follows: 

3.6.3.1
County Make-up Right. To the extent COUNTY from  time to time tenders less than the Conservative Biogas Production Level on any day, the Take or Pay Obligation shall be temporarily increased by the amount of such deficiency, such that COUNTY shall have the opportunity to meet its supply obligation under this section by tendering Biogas to Company in amounts greater than the Conservative Biogas Production Level at any time during the calendar month in which the supply deficiency occurred, whether prior to (but only to the extent taken by the Company) or after the date of the deficiency. COUNTY's make-up right under this subsection is subject to (i) such Biogas being provided by COUNTY at a rate no greater than the Maximum Flow, (ii) Company having the right to resell the resulting output from the Gas Treatment Facility or the Generation Facility under its then existing agreements, and (iii) the sale of such product being covered by any hedge or other risk management instruments or strategies in the same manner as output associated with the normal Take or Pay Obligation. 

3.6.3.2
Company's Make-up Right. If Company from time to time accepts less than all of the Take or Pay Obligation on any day, then, at the request of Company, COUNTY shall increase its supply of Biogas tendered to the Company in excess of the Conservative Biogas Production Level, to the extent of COUNTY's good faith ability to do so (but the Take or Pay Obligation shall not be so increased by the amount of Company's deficiency in acceptance and use). COUNTY's increased supply shall be tendered until COUNTY has provided Biogas at a rate no greater than the Maximum Flow and Company has accepted and used an amount of Biogas in excess of the normal Conservative Biogas Production Level equal to such deficiency, whichever comes first. Any request by Company for such an increase in the supply of Biogas by COUNTY, and Company's acceptance of such tender must occur within 30 days following the date of Company's deficient take provided that COUNTY has tendered the make-up quantity within such 30-day period; Company's right to make up deficient takes shall in any case expire no later than 60 days following the date of the deficient take, whether or not COUNTY has in good faith been able to tender an increased supply of Biogas. COUNTY's good faith inability to supply increased Biogas beyond its Conservative Biogas Production Level obligation as make-up gas for a deficient take for Company does not mitigate Company's Take or Pay Obligation. 
3.6.4
Company may, at its sole discretion from time to time, accept Biogas from COUNTY in excess of the Maximum Flow. 

3.6.5
In instances in which the parties each owe the other payments under the provisions of this section, the parties may agree on appropriate credits or offsets on a case-by-case basis, but no contractual right of credit or off-set shall be deemed to exist under this Service Agreement.

3.6.6
The parties shall communicate in writing as necessary to efficiently coordinate tenders, acceptances, and make-up activities under this section by electronic means to the following email addresses, which are subject to change upon notice, as provided under Section 17.4:

(1) Company: _______________;   
(2) County: _________________.
3.7
Demolition 

At Termination of the Service Contract, Company shall, at its own cost, removal all personal property and all Project improvements from the Leased Premises and restore the surface contours to eliminate standing water and uncontrolled stormwater runoff.  Company shall properly terminate all Company-controlled Utility and product distribution connections.  Company shall properly remove and dispose of all Hazardous Materials stored or released by Company on County property.
ARTICLE IV: TERM
4.1 TERM.
This Service Contract shall be for a period of fifteen (15) years (the “Initial Term”) from the date of approval hereof by the Pima County Board of Supervisors (the “Effective Date”).  Provided that Company is in full compliance with all the terms and conditions of this Service Contract, County shall have the option of renewing this Service Contract for an additional five (5) year term (the “Renewal Term”), which option shall be exercisable by County in writing not less than two years nor more than three years prior to the end of the Initial Term hereof. The Initial Term, together with the Renewal Term if the renewal is exercised, as earlier terminated or further extended as provided herein, shall be referred to as the “Term.”
ARTICLE V (GAS TREATMENT): RENT AND CONSIDERATION
5.1
RENT.  Company shall pay COUNTY as rent, in consideration for the ground lease space and Biogas fuel supply committed by COUNTY under this Service Contract, the following lease payment components called Base Rental Payment and Production Payment as described in greater detail below (singly or collectively, the “Lease Payments'').

5.1.1  
Base Rental Payment. Beginning with the Rent Commencement Date and within thirty (30) calendar days after the start of the calendar year, Company shall pay to COUNTY annually during the Term the Base Rental Payment sums set out in Appendix 6. 

5.1.2  Production Payment. 

5.1.2.1  Beginning not later than the Rent Commencement Date, Company shall develop and sell Biomethane treated at the Project.  Company shall process at the Project during any twelve-month period, subject to Uncontrollable Circumstances but not withstanding the need for scheduled maintenance outages, not less than 85 percent of the lesser of (i) the Biogas tendered by County during such period or (ii) the Conservative Production Level during such period, in each case only to the extent tendered at a rate not greater than the Maximum Flow.  Company’s processing obligation under this section constitutes a rental consideration separate and independent from the Lease Payments provided in this section, and separate and independent from the Take or Pay Obligation provided for in section 3.6 (Gas Supply/Take Obligation).  Company’s obligation under this provision is subject to Company’s make-up rights under section 3.6.2.  County’s sole remedy for Company’s failure to satisfy its obligations under this section 5.1.2 is set forth in Section 3.6 (Gas Supply/Take Obligation).  

5.1.2.2  During each year of the Term and within thirty (30) calendar days following the end of each calendar quarter after the Rent Commencement Date, Company shall pay COUNTY a Production Payment as set out in Appendix 6 comprised of the greater of (1) the Minimum Guaranteed Treatment Facility Production Payment or (2) the Guaranteed Percentage of Treatment Facility Production Revenue with respect to such calendar quarter.  The obligation to make the Production Payment shall survive the termination of this Service Contract with respect to periods prior to such termination.  In implementing its hedging and risk management strategies pursuant to Appendix 6, section 2(b), Company shall in good faith attempt to maximize production revenues available for payment to County, whether in connection with sale of Biomethane by Company or satisfaction of Company’s Take or Pay Obligation to County. 

5.1.2.3  Company shall provide to COUNTY, within ten (10) Business Days following the end of each calendar month a report, in the form set forth in Appendix 9 including an EXCEL spreadsheet template for calculation of the Production payment, for the month prior detailing volumes associated with daily deliveries, takes, processing, and any flaring by Company through County’s existing flares, with a statement of the reasons that any surplus amounts of Biogas tendered by County were not accepted or processed.

5.1.2.4  Company shall provide County with access to a copy of the relevant portions of any contract or contracts under which Company sells the Biomethane from the Gas Treatment Facility to purchasers, as well as access to copies of any amendments to such contracts, within ten (10) Business Days following the execution of such contracts or amendments or following County’s request for such access. 

5.1.3  
Annual Settlement Statement. Within 30 days after the end of each Contract Year, the Company shall provide to the County an annual settlement statement (the “Annual Settlement Statement”) summarizing all Rent payments, Biogas transfers, Commodity Gas sales (including hedging transactions) and production Payments with respect to such Contract Year and a reconciliation of such data with the amounts actually paid to the County with respect to such Contract Year.  The County or the Company, as appropriate, shall pay all known and undisputed amounts within 60 days after receipt or delivery of the Annual Settlement Statement. If any amount is then in dispute or is for other reasons not definitely known at the time the Annual Settlement Statement is due, the Annual Settlement Statement shall identify the subject matter and reasons for such dispute or uncertainty and, in cases of uncertainty, shall include a good faith estimate by the Company of the amount in question. When the dispute is resolved or the amount otherwise finally determined, the Company shall file with the County an amended Annual Settlement Statement which shall, in all other respects, be subject to this Section.

5.1.4  Disputed and Late Payments.  In the event a good faith dispute arises regarding the amount of any portion of the Base Rental Payment or the Production Payment (jointly referred to as “Cash Rental'') payable by Company under subsections 5.1.1 and 5.1.2, Company shall not be in default in the payment of the Cash Rental if Company (1) timely tenders at least the amount last agreed to by Company and COUNTY subject to adjustment once the dispute is resolved and (2) within ten (10) Business Days after resolution of the dispute, pays any  difference between the amounts paid pending resolution and the amount of Cash Rental which is finally determined to be the correct amount, plus interest on the past-due amount at the Overdue Rate. The Parties shall negotiate in good faith to resolve any Lease Payment disputes or the computation of adjustments to the Lease Payments as provided for in this Service Contract pursuant to dispute resolution procedures set forth in Article XIV (Dispute Resolution Procedures). 

In the event any portion of the Base Rental Payment or the Production Payment is not timely tendered to COUNTY as set forth above, Company shall be liable to COUNTY for an additional sum calculated using the Overdue Rate  on the past due Lease Payment as a penalty for delinquent payment, such sum to accrue monthly on the past-due amount (without compounding of the additional sum) until the past-due Lease Payment is paid in full. Company's obligation to pay Lease Payments under this Service Contract is nondelegable and shall not be affected by the bankruptcy or failure of any third party purchaser and irrespective of any agreement Company enters into with any third party.

ARTICLE V (POWER GENERATION): RENT AND CONSIDERATION

5.1 RENT. 
Company shall pay COUNTY as rent, in consideration for the ground lease space and Biogas fuel supply committed by COUNTY under this Service Contract, the following Lease Payment components called Base Rental Payment and Production Payment as described in greater detail below (singly or collectively, the “Lease Payments'').

5.1.1 Base Rental Payment. Beginning with the Rent Commencement Date and within thirty (30) calendar days after the start of the calendar year, Company shall pay to COUNTY annually during the Term the Base Rental Payment sums set out in Appendix 6. 

5.1.2 Production Payment. 
5.1.2.1 Beginning not later than the Rent Commencement Date, Company shall develop and sell Biomethane treated at the Project.  Company shall process at the Project during any twelve-month period, subject to Uncontrollable Circumstances but not withstanding the need for scheduled maintenance outages, not less than 85 percent of the lesser of (i) the Biogas tendered by County during such period or (ii) the Conservative Production Level during such period, in each case only to the extent tendered at a rate not greater than the Maximum Flow.  Company’s processing obligation under this section constitutes a rental consideration separate and independent from the Lease Payments provided in this section, and separate and independent from the Take or Pay Obligation provided for in section 3.6 (Gas Supply/Take Obligation). Company’s obligation under this provision is subject to Company’s make-up rights under section 3.6.3.  County’s sole remedy for Company’s failure to satisfy its obligations under this section 5.1.2 is set forth in Section 3.6 (Gas Supply/Take Obligation).  
5.1.2.2 During each year of the Term and within thirty (30) calendar days following the end of each calendar quarter after the Rent Commencement Date, Company shall pay COUNTY a Production Payment as set out in Appendix 6 comprised of the greater of (1) the Minimum Guaranteed Treatment Facility Production Payment or (2) the Guaranteed Percentage of Treatment Facility Production Revenue with respect to such calendar quarter. The obligation to make the Production Payment shall survive the termination of this Service Contract with respect to periods prior to such termination. In implementing its hedging and risk management strategies pursuant to Appendix 6, section 2(b), Company shall in good faith attempt to maximize production revenues available for payment to County, whether in connection with sale of Biomethane by Company or satisfaction of Company’s Take or Pay Obligation to County. 
5.1.2.3 Company shall provide to COUNTY, within ten (10) Business Days following the end of each calendar month a report, in the form set forth in Appendix 9 including an EXCEL spreadsheet template for calculation of the Production payment, for the month prior detailing volumes associated with daily deliveries, takes, and processing. The report shall also include a statement of the reasons that any amounts of Biogas tendered by County were not accepted or processed. 
5.1.2.4 Company shall provide County with access to a copy of the relevant portions of any contract or contracts under which Company sells the Biomethane from the Gas Treatment Facility to purchasers, as well as access to copies of any amendments to such contracts, within ten (10) Business Days following the execution of such contracts or amendments or following County’s request for such access. 
5.1.3 Annual Settlement Statement. Within 30 days after the end of each Contract Year, the Company shall provide to the County an annual settlement statement (the “Annual Settlement Statement”) summarizing all Rent payments, Biogas transfers, Commodity Gas sales (including hedging transactions) and production Payments with respect to such Contract Year and a reconciliation of such data with the amounts actually paid to the County with respect to such Contract Year. The County or the Company, as appropriate, shall pay all known and undisputed amounts within 60 days after receipt or delivery of the Annual Settlement Statement. If any amount is then in dispute or is for other reasons not definitely known at the time the Annual Settlement Statement is due, the Annual Settlement Statement shall identify the subject matter and reasons for such dispute or uncertainty and, in cases of uncertainty, shall include a good faith estimate by the Company of the amount in question. When the dispute is resolved or the amount otherwise finally determined, the Company shall file with the County an amended Annual Settlement Statement which shall, in all other respects, be subject to this Section.

5.1.4 Disputed and Late Payments.  In the event a good faith dispute arises regarding the amount of any portion of the Base Rental Payment or the Production Payment (jointly referred to as “Cash Rental'') payable by Company under subsections 5.1.1 and 5.1.2, Company shall not be in default in the payment of the Cash Rental if Company (1) timely tenders at least the amount last agreed to by Company and COUNTY subject to adjustment once the dispute is resolved and (2) within ten (10) Business Days after resolution of the dispute, pays any  difference between the amounts paid pending resolution and the amount of Cash Rental which is finally determined to be the correct amount, plus interest on the past-due amount at the Overdue Rate. The Parties shall negotiate in good faith to resolve any Lease Payment disputes or the computation of adjustments to the Lease Payments as provided for in this Service Contract pursuant to dispute resolution procedures set forth in Article XIV (Dispute Resolution Procedures). 
In the event any portion of the Base Rental Payment or the Production Payment is not timely tendered to COUNTY as set forth above, Company shall be liable to COUNTY for an additional sum calculated using the Overdue Rate  on the past due Lease Payment as a penalty for delinquent payment, such sum to accrue monthly on the past-due amount (without compounding of the additional sum) until the past-due Lease Payment is paid in full. Company's obligation to pay Lease Payments under this Service Contract is nondelegable and shall not be affected by the bankruptcy or failure of any third party purchaser and irrespective of any agreement Company enters into with any third party.

ARTICLE VI: ACCEPTANCE OF PROJECT IMPROVEMENTS

6.1 START-UP OPERATIONS.

6.1.1 Submittal of Startup Plan. The Company shall develop a plan for the startup of the Facility (the “Startup Plan”) in accordance with the requirements set forth in Appendix 3 (General Design-Build Work Requirements).  In no event shall the Company commence startup operations prior to County approval of the Startup Plan. If the Company and the County are unable to agree upon the Startup Plan within 90 days following submission by the Company, either party may elect to initiate dispute resolution procedures in accordance with Article XIV (Dispute Resolution Procedures).  

6.1.2 Notice. The Company shall give the County at least 30 days’ prior written notice of the expected date of commencement of start-up operations, which notice shall include a certification (to be confirmed as of the date start-up operations commence) that the Company is in full compliance with the terms of this Service Contract, and that the Project is in compliance with Applicable Law, including all conditions of applicable Governmental Approvals.

6.1.3 Commissioning and Startup. Subject to Subsections 6.1.1 and 6.1.2 of this Section and any limitation established by the Startup Plan or the Contract Standards, the Company may commission the Project Improvements, and test equipment and systems, at its election at any time, whether prior to or subsequent to Substantial Completion. The Company shall perform startup activities in accordance with the schedule set forth in the Startup Plan.  The Company shall be responsible for the cost of all commissioning-related activities, including any specific requirements established by ADEQ all obligations of the Company under the Startup Plan. All commissioning and startup activities shall be conducted in accordance with the approved Startup Plan and the Contract Standards, including any specific requirements established by ADEQ or any other governmental or quasi-governmental authorities.

6.2 ACCEPTANCE TESTING.

6.2.1 Submittal of Acceptance Test Plan. At least 180 days before the earlier of the Scheduled Acceptance Date or the date upon which the Company plans to begin Acceptance Testing, the Company shall prepare and submit to the County for its approval a Acceptance Test Plan, which shall conform to the requirements of Appendix 5 (Acceptance Test Procedures and Standards) in all respects. If the Company and the County are unable to agree upon the Acceptance Test Plan within 90 days following such submission, either party may elect to initiate dispute resolution procedures in accordance with Article XIV (Dispute Resolution Procedures).

6.2.2 Notice of Commencement of Acceptance Test. The Company shall provide the County with at least 30 days’ prior written notice of the expected initiation of the Acceptance Test in accordance with the requirements of Appendix 5 (Acceptance Test Procedures and Standards). At least 10 days prior to the actual commencement of any Acceptance Testing, the Company shall certify in writing that it is ready to begin Acceptance Testing in accordance with the Acceptance Test Plan and Appendix 5.

6.2.3 Conditions to Commencement of the Acceptance Tests. The Company shall not commence the Acceptance Tests until the following events have occurred:

6.2.3.1 The Company has satisfied the requirements of subsections 6.1.1 and 6.1.2 of this Section and the County has approved the Acceptance Test Plan;

6.2.3.2 The Company has received specific authorization from all applicable Governmental Bodies to operate the Project and has provided evidence of such authorization to the County; 

6.2.3.3 The Company has satisfied all pre-Acceptance Testing requirements of the Company under the Startup Plan; and

6.2.3.4 The Company has certified that it has complied with the pre-Acceptance Testing requirements of Appendix 5 (Acceptance Test Procedures and Standards).

6.2.4 Conduct of Acceptance Test. The Company shall conduct all Acceptance Tests in accordance with the Contract Standards, including the specific requirements set forth in Appendix 5 (Acceptance Test Procedures and Standards) and the approved Acceptance Test Plan. The Company shall coordinate all Acceptance Testing activities with the County to permit the designated representatives of the County to inspect the preparations for any Acceptance Test and to be present for the conducting of any Acceptance Test for purposes of evaluating compliance with the Acceptance Test Plan and the integrity of the Acceptance Test results.

6.2.5 Acceptance Test Report. Within 30 days following conclusion of the Acceptance Tests, the Company shall furnish the County with a certified written copy of the Acceptance Test report consistent with the requirements specified in Appendix 5 (Acceptance Test Procedures and Standards), certified as true, complete and correct by the Design-Build Manager and the Engineer-of-Record. The Acceptance Test report shall describe and certify (1) the Acceptance Test conducted, (2) the results of the Acceptance Test, and (3) the level of satisfaction of the Acceptance Tests Procedures and Standards relating thereto and all other requirements specified in Appendix 5. The written test report shall include copies of the original data sheets, log sheets and all calculations used to determine performance during the Acceptance Test, and copies of laboratory reports conducted in conjunction with the Acceptance Test, including all laboratory sampling and test results.  No failure of the Company to furnish the certified Acceptance Test report within the 30-day period following the conclusion of the Acceptance Test shall operate to adjust the Scheduled Acceptance Date or extend the Extension Period.

6.3
ACCEPTANCE DATE CONDITIONS. The following conditions shall constitute the “Acceptance Date Conditions,” each of which must be satisfied in all respects by the Company in order for the Acceptance Date to occur, and each of which must be and remain satisfied as of the Acceptance Date (unless otherwise agreed to by the parties in writing):

6.3.1 Achievement of Acceptance Standards. The Company shall have completed the required Acceptance Tests and such tests shall have demonstrated that the Project Improvements have met the Acceptance Test Procedures and Standards;

6.3.2 Required Operation Period Insurance. The Company shall have obtained and submitted to the County current certificates of insurance for all Required Operation Period Insurance specified in Article XIII (Insurance and Indemnification) and shall have certified that all such policies are in full force and effect and in compliance with the requirements of Article XIII;

6.3.3 Operating Governmental Approvals. All applicable Governmental Approvals required under Applicable Law that are necessary for the continued routine operation of the Project shall have been duly obtained and shall be in full force and effect. Certified copies of all such Governmental Approvals, to the extent not in the County’s possession, shall have been delivered to the County; and
6.3.4 No Default. The Company has certified that there is no Event of Default by the Company under this Service Contract or event which, with the giving of notice or the passage of time, would constitute an Event of Default by the Company hereunder.

6.4 INTERIM OPERATIONS AND PROVISIONAL ACCEPTANCE.

6.4.1 Interim Operations. The Company, at its sole cost and expense, shall maintain the Project in accordance with the Contract Standards following completion of the Acceptance Tests, notwithstanding the fact that the Operation Period will not commence until the earlier to occur of the Acceptance Date or the certification of Provisional Acceptance by the Company in accordance with this Section. If, following completion of the Acceptance Test and prior to the Acceptance Date or certification of Provisional Acceptance, the Project is capable of treating Biogas and producing Biomethane in accordance with the requirements the Service Contract and pipeline quality standards, the parties may negotiate an interim operating protocol for the treatment of Biogas during any such interim operating period, which shall take into account the level of service and the performance guarantees of the Company associated with the level of service obligations of the County.  In the event the parties negotiate such an interim operating protocol, the Company shall operate the Project to treat Biogas during the interim period in accordance with Service Contract and the interim operating protocol. Interim operations shall continue until (1) the Acceptance Date or the Provisional Acceptance Date, or (2) the County terminates this Service Contract for the Company’s failure to achieve Acceptance by the end of the Extension Period. Nothing in this Section shall limit the Company’s obligation, at its sole cost and expense, to perform any further commissioning or retesting of the Project Improvements, to the extent required to achieve Acceptance in accordance with this Article.

6.4.2 Company Certification. The Company shall have the right, following (1) the conduct of the Acceptance Tests in accordance with subsection 6.2.4 (Conduct of Acceptance Test) and (2) the preparation and delivery to the County of the Acceptance Test report as required by subsection 6.2.5 (Acceptance Test Report), to certify Acceptance on a provisional basis. In order to certify Acceptance on a provisional basis, the Company shall deliver a written certification to the County that, in the good faith judgment of the Engineer-of-Record and the Design-Build Manager, based on all information available to them at the time of the certification, all of the Acceptance Date Conditions have occurred. The date upon which the Company’s provisional Acceptance certification is delivered is referred to herein as the “Provisional Acceptance Date,” and thereupon “Provisional Acceptance” shall be deemed to have occurred.

6.4.3 Effect of Provisional Acceptance. Upon the occurrence of Provisional Acceptance, the Operation Period shall commence and, subject to Section 6.10 (Overlap of Design-Build Period and Operation Period), all of the Operation Period rights and obligations of the parties hereunder shall apply (including the Performance Guarantees of the Company and the obligation of the Company to make Base Rental Payments and Production Payments). Thereafter, the parties shall be bound as if Acceptance had permanently occurred, except as provided in Section 6.5 (Concurrence or Disagreement with Test Results) in the event the County disputes the substance of the Company’s Provisional Acceptance certification.

6.5 CONCURRENCE OR DISAGREEMENT WITH TEST RESULTS.

6.5.1 Acceptance Date Concurrence. The Acceptance Date shall be the day on which the Acceptance Date Conditions have been achieved.  If the Company certifies in its written report delivered pursuant to subsection 6.2.5 (Acceptance Test Report) that such full Acceptance Test Procedures and Standards have been achieved, the County shall determine, within 60 days following its receipt of such report, whether it concurs in such certification. If the County states in writing that it concurs with the Company’s certification, the Project Improvements shall be deemed to have achieved Acceptance and the Acceptance Date shall be deemed to have been established on the date of the Company’s original certification, or, if the Company has certified Provisional Acceptance, from the Provisional Acceptance Date.

6.5.2 Acceptance Date Disagreement. If the County determines at any time during such 60-day review period that it does not concur with the Company’s certification, the County shall immediately send written notice to the Company of the basis for its disagreement. In the event of any such non-concurrence by the County, either party may elect to initiate dispute resolution procedures in accordance with Article XIV (Dispute Resolution Procedures). Acceptance shall not be deemed to have been achieved unless the Acceptance Test, conducted in a unified and continuous manner as provided in the Acceptance Test Plan and in Appendix 5 (Acceptance Test Procedures and Standards), demonstrates that all of the Acceptance Test Procedures and Standards have been met. In the event the Company, in conducting the Acceptance Tests, does not successfully meet the Acceptance Test Procedures and Standards, the Company shall, at its sole cost and expense, take all action necessary (including making all capital investments, improvements or modifications, repairs and replacements and operating and management practices changes) in order for the Project Improvements to comply with the Acceptance Test Procedures and Standards and shall re-test the Project Improvements in accordance with Appendix 5. The Company shall provide the County with at least three days’ written notice of any re-test of the Acceptance Tests.  Any capital investment, improvement or modification required to be made pursuant to this subsection, reasonably expected to result in a change to the Design and Construction Requirements, shall be subject to the County’s rights under Section 8.9 (Changes to the Design and Construction Requirements).

6.5.3 Acceptance Date Disagreement and Provisional Acceptance. No certification of Provisional Acceptance by the Company pursuant to Section 6.4 (Interim Operations and Provisional Acceptance) shall limit or otherwise affect any of the County’s rights under this Service Contract with respect to a failure of the Company to achieve Acceptance in the event that the County disagrees with the Company’s certification in accordance with this Section.  Accordingly, without limiting the generality of the foregoing, if the County disagrees with the Company’s certification pursuant to this Section and the Company has failed to achieve Acceptance by the Scheduled Acceptance Date, or the last day of the Extension Period, as applicable, the Company shall be subject to termination in accordance with Section 6.7 (Failure to Meet Acceptance Standard), notwithstanding any certification of Provisional Acceptance by the Company under Section 6.4. In addition, in the event of a disagreement by the County as to the achievement of Acceptance by the Company pursuant to this Section, the Acceptance Date for purposes of the County’s convenience termination rights under Article XV (Default/Termination) shall be the date the Company actually achieves Acceptance in accordance with this Article, notwithstanding any certification of Provisional Acceptance by the Company pursuant to Section 6.4. The parties acknowledge and agree, however, that the Term shall be measured in accordance with Section 4.1 (Effective Date and Initial Term) from the Provisional Acceptance Date (if certified by the Company in accordance with Section 6.4), notwithstanding the County’s rights pursuant to this Section.

6.6 EFFECT OF UNEXCUSED DELAY; EXTENSION PERIOD. 
6.6.1 Unexcused Delay. It is agreed that time is of the essence in the performance of the Design-Build Work.  If Acceptance shall not have occurred on or before the Scheduled Acceptance Date, the Company shall be entitled to conduct or repeat such Acceptance Test as often as it desires in order to secure Acceptance of the Project Improvements during the Extension Period in accordance with Appendix 5 (Acceptance Test Procedures and Standards).  During the Extension Period, the Company shall be responsible to County for Base Rent Payments and for Production Payments.

6.7 FAILURE TO MEET ACCEPTANCE STANDARD. Subject to relief in accordance with the terms and conditions of this Service Contract in the event of Uncontrollable Circumstances, if, as of the last day of the Extension Period, the Acceptance Tests have not been conducted or the Acceptance Date Conditions have not been achieved, an Event of Default by the Company shall be deemed to have occurred under Section 15.1 (Company Default) notwithstanding any absence of notice, further cure opportunity or other procedural rights accorded the Company thereunder, and the County shall thereupon have the right to terminate this Service Contract upon written notice to the Company. Upon any such termination, the County shall have all of the rights provided in Article XV (Default/Termination) upon a termination of the Company for cause.

6.8 NO ACCEPTANCE, WAIVER OR RELEASE. Unless other provisions of this Service Contract specifically provide to the contrary, none of the following, without limitation, shall be construed as the County’s acceptance of any Design-Build Work which is defective, incomplete, or otherwise not in compliance with this Service Contract, as the County’s release of the Company from any obligation under this Service Contract, as the County’s extension of the Company’s time for performance, as an estoppel against the County, or as the County’s acceptance of any claim by the Company:

6.8.1 review or acceptance by the County or the of any drawings, submissions, punch lists, other documents, certifications (other than certificates relating to Acceptance or Final Completion), or Design-Build Work of the Company or any Subcontractor;

6.8.2 review by the County of (or failure to prohibit) any construction applications, means, methods, techniques, sequences, or procedures for the Design-Build Work;

6.8.3 entry at any time by the County or the on the Project Sites (including any area in which the Design-Build Work is being performed);

6.8.4 any inspection, testing, or approval of any Design-Build Work (whether finished or in progress) by the County, the  or any other person;

6.8.5 the failure of the County, the  or any consultant to respond in writing to any notice or other communication of the Company; or

6.8.6 any other exercise of rights or failure to exercise rights by the County hereunder.

6.9 COST RESPONSIBILITY DURING START-UP AND TESTING. Except as provided in subsection 6.4.1 (Interim Operations) with respect to any negotiated interim operating protocol, all costs for design, construction, permitting, start-up, commissioning, transitioning, testing for Acceptance, and any operations prior to the Acceptance Date (or, if certified by the Company pursuant to Section 6.4, the Provisional Acceptance Date), including costs for labor, materials, chemicals and Utilities for startup and testing, shall be borne by the Company without reimbursement by the County.
6.10 OVERLAP OF DESIGN-BUILD PERIOD AND OPERATION PERIOD. The parties acknowledge that the Operation Period (which commences on the Acceptance Date, or, if certified by the Company pursuant to Section 6.4, the Provisional Acceptance Date) and the Design-Build Period (which ends upon achievement of Final Completion) will overlap, and that during the period of overlap the obligations of the Company to be performed during both such periods shall apply.  The parties further acknowledge that the Acceptance Date, as finally determined in accordance with Section 6.5 (Concurrence or Disagreement with Test Results), shall demarcate the County’s respective rights to convenience terminate this Service Contract during the Design-Build Period and during the Operation Period, as provided in Sections 15.4 (County Convenience Termination During the Design-Build Period) and 15.5 (County Convenience Termination During the Operation Period) respectively.

ARTICLE VII: SECURITY FOR PERFORMANCE


7.1
Demolition Bond. On or before the Contract Date, the Company shall provide the Demolition Bond in an amount equal to the total estimated cost to demolish the Project and restore the Project Site to its original condition.  The Company shall provide for an increase in the Demolition Bond to reflect any change in the estimated demolition and restoration costs, accounting for inflation or in the scope and size of the Project.  The Demolition Bond shall be substantially in the form set forth in the Transaction Forms and shall be issued by a surety company: (1) approved by the County having a rating of “A-” in the latest revision of the A.M. Best Company’s Insurance Report; (2) be listed in the United States Treasury Department’s Circular 570, “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsurance Companies”; and (3) holding a certificate of authority to transact surety business in the State issued by the Director of the Department of Insurance. The Demolition Bond shall be maintained by the Company throughout the Term of the Service Contract and any extensions thereof and be released only: (1) upon agreement between the Company and County that County will acquire ownership of the Project; or (2) following demoilition of the Project pursuant to Section 3.7.  ..  In no event shall the Demolition Bond serve as a limitation on the liability of the Company under this Service Contract.  
7.2 Construction Payment Bond. On or before the Contract Date, the Company shall provide the Payment Bond in an amount equal to the total estimated Design Build Work cost, as financial security for the faithful performance and payment of its Design-Build Period obligations hereunder.  The Company shall provide for an increase in the Payment Bond to reflect any change in the estimated Design Build Work cost. On or before the date any Capital Modification is undertaken by the Company, the Company shall provide a payment bond substantially equivalent in form and intent to bonds required under A.R.S. § 34-222, as financial security for the faithful payment of its obligations hereunder relating thereto.  The Payment Bond and any payment bond required in connection with any Capital Modification hereunder shall be substantially in the form set forth in the Transaction Forms and shall be issued by a surety company: (1) approved by the County having a rating of “A-” in the latest revision of the A.M. Best Company’s Insurance Report; (2) be listed in the United States Treasury Department’s Circular 570, “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as Acceptable Reinsurance Companies”; and (3) holding a certificate of authority to transact surety business in the State issued by the Director of the Department of Insurance. The Payment Bond shall be released only upon the achievement of Final Completion by the Company. Any payment bond required in connection with any Capital Modification shall remain open until the work relating thereto has achieved final completion.  In no event shall the Payment Bond serve as a limitation on the liability of the Company under this Service Contract. The parties agree that the Payment Bond shall secure the performance of the Design-Build Work and shall not serve as security for the performance of the Operation Services by the Company hereunder.  
7.3 Monitoring of Sureties. The Company shall be responsible during the Term for monitoring the financial condition of any Surety issuing bonds under this Service Contract and for making inquiries no less often than annually to confirm that each such Surety meets the qualifications specified in this Section.  In the event any issuing Surety no longer meets the qualifications specified in this Section, the Company shall promptly notify the County of such event and shall promptly take steps to ensure continued compliance with this Section.  COSTS OF PROVIDING SECURITY INSTRUMENTS. The cost and expense of obtaining and maintaining the Security Instruments required under this Article as security for the performance of the Company’s obligations hereunder shall be borne by the Company.
ARTICLE VIII: PERMITTING, DESIGN AND CONSTRUCTION
OF THE PROJECT IMPROVEMENTS
8.1 DESIGN-BUILD WORK GENERALLY.

8.1.1 Commencement of Design-Build Work. On the Contract Date, the Company shall promptly proceed to undertake, perform and complete the Design-Build Work in accordance with the Contract Standards. The Company shall achieve Final Completion on or before the Scheduled Operational Date. The Gas Take or Pay Obligation of Section 3.6 becomes effective on the Scheduled Operational Date. Failure to achieve Final Completion by the end of the Extension Period shall constitute a Company Event of Default upon which the County may terminate this Service Contract for cause in accordance with Section 15.1 (Company Default).

8.1.2 Elements of the Design-Build Work. In performing the Design-Build Work generally, the Company shall, in accordance with the Contract Standards: (1) apply for, obtain and maintain all Governmental Approvals required for the Design-Build Work (other than County-designated Governmental Approvals); (2) prepare, excavate and/or build-up the Project Sites; (3) demolish and remove any existing improvements at the Project Sites; (4) re-route or replace any Utilities; (5) remove from the Project Sites and dispose of any demolition or construction debris resulting from the Design-Build Work and any unused soil excavated therefrom in an environmentally safe manner; (6) design and construct the Project Improvements; (7) conduct commissioning and start up operations; and (8) achieve Final Completion, all so that the Project Improvements are suitable and adequate for the purposes hereof.  Laydown and staging areas for construction materials required for the Design-Build Work shall be located on the Project Site, or at other locations approved by the County and any other appropriate Governmental Body and arranged and paid for by the Company.

8.1.3 Sequencing and Staging of Design-Build Work. The Company shall not be limited in the sequencing or staging of the Design-Build Work, except to the extent that the Contract Standards impose limitations. The Company must comply with all requirements of Applicable Law in performing the Design-Build Work and must comply with the design submittal requirements set forth in subsection 8.8.3 (County Review and Comment on Design Documents). The Company shall comply with Good Engineering and Construction Practice in all aspects of the performance of the Design-Build Work and shall coordinate and cooperate with any County contractors performing work in the vicinity of the Project. In no event shall the Company proceed with the physical construction of any segment of the Project Improvements prior to the Construction Date established in accordance with Section 8.2 (Construction Date).

8.1.4 Schedule and Reports. The Company shall prepare and provide the County with a schedule for the Design-Build Work in accordance with Appendix 4 (Design-Build Work Review Procedures). Throughout the Design-Build Period, the Company shall submit to the County and a monthly progress schedule and report (the “Monthly Progress Report”) in accordance with the requirements of Appendix 4. The Company agrees that the Company’s submission of the Monthly Progress Report (or any revised progress schedule and report) is for the County’s information only and shall not limit or otherwise affect the Company’s obligations to achieve Acceptance by the Scheduled Acceptance Date. The County’s acceptance of the Monthly Progress Report (or any revised progress schedule and report) shall not bind the County in any manner. Thus, the County’s acceptance of the Monthly Progress Report (or any revised monthly progress schedule and report) shall not imply County approval or consent to any of the matters set forth therein. Notwithstanding any of the foregoing, the Company acknowledges and agrees that it has a material obligation to provide the County with, and to update, maintain and revise, the schedule for the performance of the Design-Build Work throughout the Design-Build Period in accordance with the Contract Standards.  
8.1.5 On-Site Meetings and Design and Construction Review. During the Design-Build Period, the Company, the County shall conduct construction progress and management meetings as set forth in Appendix 4 (Design-Build Work Review Procedures).  Such meetings shall take place on the Facility Site in a field office to be provided by the Company in accordance with Appendix 3 (General Design-Build Work Requirements). At such meetings, discussions will be held concerning County-reviewable aspects of the Design-Build Work, including construction schedule, any Major Contract Amendments or Unilateral Change Directives. A Progress Report shall be prepared by the Company and provided to the County at least five days prior to each meeting.

8.1.6 Cooperation with County Project Manager. The Company shall fully cooperate with the County Project Manager as well as any County personnel designated by the County as representing the County for purposes of the Project.  Activities assigned to the County Project Manager may include but shall not be limited to the following: 
· review and monitor construction progress and scheduling;

· reviewing the validity of the Company’s written notice that an Uncontrollable Circumstance has occurred; and 

· review material changes to the Project during the Term.

It is understood that the services intended to be provided by the County Project Manager shall be of an observational and review nature only, and that the County Project Manager shall not have authority to interfere with, halt or delay in any way the construction of the Project Improvements or to require or approve changes to the Design and Construction Requirements or the Company’s plans and specifications made in accordance therewith.  

8.1.7 Title and Risk of Loss. Title to the structures, improvements, fixtures, machinery, equipment and materials constituting the Project shall remain with the Company upon incorporation in the Project free and clear of all Encumbrances as provided in subsection 8.1.8 of this Section. The Company shall bear all risk of loss concerning such structures, improvements, fixtures, machinery, equipment and materials throughout the Initial Term and any Renewal Term unless the Service Contract is earlier terminated pursuant to the termination provisions of Article XV (Default/Termination) regardless of the extent to which the loss was insured or the availability of insurance proceeds. The procedures set forth in Section 8.15 (Damage to the Project Improvements During the Design-Build Period) shall be applicable in the event of any damage to, loss or the destruction of the Design-Build Work at the Project Sites.  

8.1.8 Encumbrances. The Company shall not directly or indirectly create or permit to be created or to remain, and shall promptly discharge or bond any Encumbrance or Lien (other than Permitted Encumbrances) arising in relation to the Project or the Design-Build Work. The Company’s Subcontracts with all materialmen, suppliers, and Subcontractors shall provide that the sole recourse for such materialmen, suppliers, and Subcontractors for non-payment shall be against the Payment Bond.
8.1.9 Utilities. The Company shall make all arrangements necessary to secure the availability of all Utilities required to construct the Project Improvements and operate the Project in the capacities required hereunder prior to the commencement of the Operation Period in accordance with the specific requirements set forth in Appendix 2 (Technical Specifications). In the event the County is required to grant Utility easements on the Project Sites in connection with the Design-Build Work, the Company shall provide complete descriptions of all Utility connections and routes on the Project Sites necessary for such purposes.  

8.1.10 Software Programming. The Company’s obligation to perform the Design-Build Work includes the obligation to provide all software programming for the monitoring instrumentation and controls relating to the interface between the Project and County’s SCADA system, as specifically set forth in Appendix 2 (Technical Specifications).

8.1.11 Payment of Costs. The Company shall pay directly all costs and expenses of the Design-Build Work of any kind or nature whatsoever, including all costs of obtaining and maintaining Governmental Approvals (regardless of permittee; regulatory compliance and Legal Proceedings brought against the Company; obtaining and maintaining the Security Instruments and Required Design-Build Period Insurance; payments due under the Subcontracts with Subcontractors or otherwise for all labor and materials; legal, financial, engineering, architectural and other professional services of the Company; transaction privilege, sales, use and similar Taxes on building supplies, materials and equipment; Utilities required for the performance of the Design-Build Work; general supervision by the Company of all Design-Build Work; Company preparation of schedules, budgets and reports; keeping all construction accounts and cost records; and all other costs required to achieve Final Completion.

8.1.12 Quality Assurance and Quality Control. The Company shall have full responsibility for quality assurance and quality control for the Design-Build Work.  

8.1.13 Notice of Default. The Company shall provide to the County, promptly following the receipt thereof, copies of any notice of default, breach or non-compliance received under or in connection with any Governmental Approval, Subcontract, Security Instrument or other transaction agreement pertaining to the Project.

8.1.14 Required Engineer-of-Record Certification. Any notice, certification, report or application delivered by the Company to the County in connection with County-reviewable portions of the Design-Build Work shall be accompanied by a signed and sealed certificate of the Engineer-of-Record affirming the accuracy thereof to the best of his or her knowledge. The form of certification required pursuant to this subsection shall comply with all requirements of Applicable Law.

8.2 CONSTRUCTION DATE.

8.2.1 Construction Date Generally. The Construction Date shall be established pursuant to subsection 8.2.3 of this Section following satisfaction by the Company of its obligations pursuant to subsection 8.2.2 of this Section. The requirements and conditions set forth in subsection 8.2.2 of this Section shall be the “Construction Date Conditions” hereunder.  

8.2.2 Company Obligations. In no event shall the Company commence with the physical construction of the Project Improvements prior to the satisfaction of the following Construction Date Conditions, each of which must be and remain satisfied as of the Construction Date:
1. The Company shall have certified to the County that the Demolition and Payment Bonds are in full force and effect and in compliance with the requirements of Section 7.2 (Bonds). 
2. The Company shall have obtained and submitted to the County current certificates of insurance for all Required Design-Build Period Insurance in accordance with Article XIII (Insurance and Indemnification), including the builder’s risk insurance, and shall certify that all such policies are in full force and effect and in compliance with the requirements of Article XIII.
3. The Company shall have certified that it has completed all pre-construction requirements set forth in Appendix 3 (General Design-Build Work Requirements) and shall have provided the County with a final schedule for the performance of the Design-Build Work in accordance with Appendix 4 (Design-Build Work Review Procedures).  

4. The Company shall have satisfied all requirements of Applicable Law with respect to the commencement of construction and shall have obtained all Governmental Approvals required for the commencement of the physical construction of the Project Improvements and all such Governmental Approvals shall be in full force and effect.

5. The Company shall have submitted the Design Submittal Protocol in accordance with the requirements of Appendix 4 (Design-Build Work Review Procedures) and shall have complied with the design submittal requirements set forth in subsection 8.8.3 (County Review and Comment on Design Documents) to the extent necessary to commence with the physical construction of the Project Improvements.

8.2.3 Establishment of the Construction Date. The Company shall provide 10 days’ written notice to the County as to the satisfaction of the Construction Date Conditions and the date it proposes to establish as the Construction Date hereunder. The date proposed by the Company shall constitute the Construction Date hereunder unless the County, by written notice to the Company delivered not later than three days prior to the Construction Date proposed by the Company, determines that the Construction Date Conditions have not been satisfied or that the County has determined, in its reasonable discretion, to delay the Construction Date notwithstanding the satisfaction of the Construction Date Conditions until the County delivers a subsequent written notice to the Company (the “Notice to Proceed”). In the event the County determines to delay the Construction Date notwithstanding the satisfaction of the Construction Date Conditions, (1) the Construction Date shall be the date stipulated as such by the County in the Notice to Proceed, and (2) the Scheduled Operational Date shall be extended by the number of days between the Construction Date proposed by the Company and the actual Construction Date established by the County in its Notice to Proceed. In no event shall the Construction Date be established prior to the satisfaction by the Company of the Construction Date Conditions. In the event the County determines that the Company has not satisfied the Construction Date Conditions, notwithstanding the Company’s notice pursuant to this Section, the County shall indicate which conditions the Company has failed to satisfy in its notice to the Company pursuant to this subsection, the Company shall satisfy all such conditions prior to the establishment of the Construction Date and there shall be no adjustment to the Scheduled Operational Date.

8.2.4 Effect of the Establishment of the Construction Date. Upon the establishment of the Construction Date, the Company shall have the right to proceed with the physical construction of the Project Improvements and shall have full access to the Project Sites in accordance with subsection 8.3.3 (Project Sites Access). In addition, the convenience termination fee payable by the County during the Design-Build Period shall increase in accordance with Section 15.4 (County Convenience Termination during the Design-Build Period). Absent the occurrence of Uncontrollable Circumstances as and to the extent provided in this Service Contract and except as provided in subsection 8.2.3 of this Section with respect to the County’s right to delay the establishment of the Construction Date notwithstanding the satisfaction of the Construction Date Conditions, no delay in the establishment of the Construction Date shall entitle the Company to any schedule or performance relief hereunder.

8.3 ACCESS TO AND SUITABILITY OF PROJECT SITES.

8.3.1 Project Sites Familiarity. The Company acknowledges that the Company’s agents and representatives have visited, inspected and are familiar with the Project Site, its surface physical condition relevant to the obligations of the Company pursuant to this Service Contract, including surface conditions, normal and usual soil conditions, roads, Utilities, topographical conditions and air quality conditions; that the Company is familiar with all local and other conditions which may be material to the Company’s performance of its obligations under this Service Contract (including transportation; seasons and climate; access, availability, disposal, handling and storage of materials and equipment; and availability and quality of labor and Utilities), has received and reviewed all information regarding the Project Sites provided to it as part of the Project Sites‑related information or obtained in the course of performing its obligations hereunder, and has made all other site investigations that it deems necessary to make a determination as to the suitability of the Project Sites; and that, based on the foregoing, the Project Sites constitute acceptable and suitable sites for the construction of the Project Improvements and operation of the Project in accordance herewith, and the Project Improvements can be constructed on the Project Sites by the Scheduled Acceptance Date.

8.3.2 Independent Verification. The Company acknowledges that it is responsible for the independent verification and confirmation of all information supplied to it by or on behalf of the County and upon which it elects to rely in connection herewith. Except to the extent provided in Section 8.4 (Surface and Subsurface Site Conditions) with respect to Differing Site Conditions and Regulated Site Conditions, no error or omission in any such information shall constitute an Uncontrollable Circumstance, or relieve the Company from any of its obligations or entitle the Company to any increase in compensation hereunder.

8.3.3 Project Sites Access. The execution of this Service Contract shall be deemed to constitute the granting of a license to the Company to access the Project Sites for the purposes of performing engineering, analysis and such additional subsurface and geotechnical studies or tests as deemed necessary by the Company prior to the commencement of construction. Such access shall be subject to the County’s prior approval, which shall not be unreasonably withheld as to time and scope. The Company shall perform all such activities in accordance with the Contract Standards, including the specific requirements set forth in Appendix 3 (General Design-Build Work Requirements). Except to the extent provided in Section 8.4 (Surface and Subsurface Site Conditions), including any County Response Action required pursuant thereto, the Company shall assume all risks associated with such activities and indemnify, defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from and against all Loss-and-Expense resulting therefrom. Following the Construction Date, the Company shall have all Project Sites access rights as are necessary for the performance of the Contract Services during the Term in accordance with this Service Contract and such access rights shall not be subject to prior County approval.

8.4 SURFACE AND SUBSURFACE SITE CONDITIONS.

8.4.1 General. The only relief to which the Company shall be entitled hereunder due to any surface or subsurface condition encountered in the performance of the Contract Services shall be relief based on the discovery of Differing Site Conditions or Regulated Site Conditions. The Company shall be entitled to Uncontrollable Circumstance relief in the event of the discovery of Differing Site Conditions or Regulated Site Conditions as and to the extent provided in this Section and Article XVI (Uncontrollable Circumstances).

8.4.2 Differing Site Conditions. The Company and the County have assumed the existence of certain surface and subsurface geotechnical conditions at the Project Sites, as reflected in the geotechnical reports set forth in Reference Document 1. In the event that the Company encounters a Differing Site Condition in the performance of the Design-Build Work, the Company shall provide prompt written notice to the County of such condition, which notice shall not be later than two business days after such condition is first known to the Company. The Company shall, to the extent reasonably possible, provide such notice before the Differing Site Condition has been disturbed or altered and shall notify the County of its intended course of action to address the Differing Site Condition. The County shall then promptly investigate or cause to be investigated the alleged Differing Site Condition set out in the Company’s notice. The Company shall be entitled to Uncontrollable Circumstance relief as and to the extent provided in Article XVI (Uncontrollable Circumstances) in the event that it encounters a Differing Site Condition.  

8.4.3 Regulated Site Conditions - Company Obligations. In performing the Design-Build Work, the Company shall exercise due care, in light of all relevant facts and circumstances, to avoid exacerbating any Regulated Site Condition after the location and existence of such Regulated Site Condition has been disclosed to the Company, or becomes actually known by the Company through physical observation (including any such observation made during excavations). Upon encountering a Regulated Site Condition, the Company shall provide prompt written notice to the County of such condition, which notice shall not be later than two business days after such condition is first encountered or known to the Company. The Company shall, to the extent reasonably possible, provide such notice before the Regulated Site Condition has been disturbed or altered. Except for the Company’s failure to provide such notice and exercise due care with respect to such disclosed or known Regulated Site Condition, the Company shall not be responsible for any Regulated Site Condition. The parties acknowledge and agree, however, that Regulated Site Conditions shall not include any condition involving Regulated Substances used, stored or otherwise brought to the Project Sites by the Company or any Subcontractor. The Company shall comply, and shall cause all Subcontractors to comply, with the Contract Standards, including the specific requirements set forth in Appendix 3 (General Design-Build Work Requirements), in using or storing any Regulated Substances on the Project Sites and shall assume all risks associated with such activities and indemnify, defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from and against all Loss-and-Expense resulting therefrom.  

8.4.4 Regulated Site Conditions - County Obligations. If at any time a Regulated Site Condition is determined to exist which (1) reasonably requires a Response Action or other action in order to comply with Applicable Law, (2) interferes with the performance of the Contract Services, or (3) increases the time necessary for the Company to complete the Design Build Work, then the County shall promptly, after written notice from any Governmental Body or the Company of the presence or existence thereof, commence and diligently prosecute Response Actions or other actions as may be necessary under Good Engineering and Construction Practice to dispose of, remediate or otherwise correct the Regulated Site Condition or otherwise make the Regulated Site Condition comply with Applicable Law. The County shall have the right to contest any determination of a Regulated Site Condition and shall not be required to take any action under this subsection so long as: (i) the County is contesting any determination of a Regulated Site Condition in good faith by appropriate proceedings conducted with due diligence; and (ii) Applicable Law permits continued performance of the relevant Contract Services pending resolution of the contest, so that the Company shall have no liability as a result of the failure of the County to dispose of, remediate or otherwise correct such Regulated Site Condition during the period of contest.

8.5 COMPANY DESIGN-BUILD PERMITTING RESPONSIBILITIES.

8.5.1 Applications and Submittals. The Company shall prepare all filings, applications and reports and take all other action necessary to obtain and maintain, and shall obtain and maintain, all Governmental Approvals necessary to commence, continue and complete the Design-Build Work and achieve Final Completion. Where required under Applicable Law or requested by the County, Governmental Approvals shall be obtained in the name of the County, and in connection therewith, the Company shall: (1) prepare the application and develop and furnish all necessary supporting material; (2) supply all data and information which may be required; (3) familiarize itself with the terms and conditions thereof; (4) attend all required meetings and hearings; and (5) take all other action necessary in obtaining, maintaining, renewing, extending and complying with the terms thereof. All permit and filing fees required obtaining and maintaining Governmental Approvals shall be paid by the Company, regardless of the identity of the applicant or permittee, except County-designated Governmental Approvals or Governmental Approvals required in connection with an Uncontrollable Circumstance. The Company shall not knowingly take any action in any application, data submittal or other communication with any Governmental Body regarding Governmental Approvals or the terms and conditions thereof that would impose any unreasonable cost or unreasonable burden on the County or that would materially contravene any County policies with respect to the matters contained therein. The County reserves the right to modify, alter, amend, delete or supplement any information supplied, or term or condition proposed, by the Company which would have the effect described in the preceding sentence. 
8.5.2 Data and Information. All data, information and action required to be supplied or taken in connection with the Governmental Approvals shall be supplied and taken on a timely basis considering the requirements of Applicable Law and the responsibilities of the County as the legal owner of the underlying property. The Company shall be responsible for any schedule and cost consequences which may result from the submission of materially incorrect or incomplete information.  

8.5.3 Non-Compliance and Enforcement. The Company shall report to the County, immediately upon obtaining knowledge thereof, all violations of the terms and conditions of any Governmental Approval or Applicable Law pertaining to the Project. The County, in its capacity as the counterparty to the Company under this Service Contract, shall have the right independently to enforce compliance with this Service Contract regarding the requirements of any Governmental Approval regardless of whether a concurrent or different regulatory enforcement action has been undertaken by any other Governmental Body.  

8.5.4 Reports to Governmental Bodies. The Company shall prepare all reports, make all information submittals and provide all notices to all Governmental Bodies required by all Governmental Approvals and under Applicable Law with respect to the Design-Build Work.  Such reports shall contain all information required by the Governmental Body. If the County is the permittee or a co-permittee, the Company first shall provide the County with copies of such regulatory reports for review, comment and signature, as applicable, at least ten business days before their filing with the Governmental Body, and then with the Governmental Body; provided, however, that in the event that Applicable Law requires immediate filing with the Governmental Body, the Company shall provide such copies to the County concurrently with the filing with the Governmental Body.  

8.5.5 Potential Regulatory Change. The Company shall keep the County regularly advised as to potential changes in regulatory requirements affecting the Design-Build Work schedule of which the Company has knowledge.
8.5.6  Assistance to the County. The Company, at its cost and expense, shall cooperate with and assist the County in obtaining the County-designated Governmental Approvals. Such cooperation and assistance shall include providing to the County and all applicable Governmental Bodies all data, information, plans and documentation that are within its possession or control (including all information specific to the Contract Services that may exist or be required by the applicable Governmental Body to be developed by the Company), which may be required in order to properly apply for, obtain and maintain the County-designated Governmental Approvals.  All such data, information, plans and documentation shall be correct and complete in all material respects and shall be developed by the Company in a timely manner in accordance with the Contract Standards. In addition, the Company shall familiarize itself with the terms and conditions of the County-designated Governmental Approvals, attend all required meetings and hearings and take all other action necessary or otherwise reasonably requested by the County in order to assist or support the County in obtaining and maintaining the County-designated Governmental Approvals.

8.5.7 Company Assumption of Permitting Risk. The Company explicitly assumes the risk of obtaining and maintaining all Governmental Approvals that are required for the Design-Build Work, including the risk of delay, non-issuance or the imposition of any term or condition in connection therewith by a Governmental Body. In assuming this risk, the Company acknowledges that (except as otherwise specifically provided in this Section) the delay or non-issuance of any Governmental Approval required for the commencement of construction will have the effect of compressing the period within which the completion of construction, Design-Build Work must be completed hereunder in order to avoid payment to County under the Gas Take or Pay Obligation and termination pursuant to Section 15.1 (Company Default). The Company further acknowledges that the Governmental Body, in issuing any Governmental Approval, may impose terms and conditions which require the Company to make changes or additions to the Design-Build Work which may increase the cost, time or risk to the Company of performing the Design-Build Work, all of which costs, delays or risks shall be for the account of and borne by the Company (except as otherwise specifically provided in this Section).

8.5.8 Failure of a Governmental Body to Comply with Applicable Law. The Company shall be entitled to claim Uncontrollable Circumstance relief in accordance with and to the extent provided in Article XVI (Uncontrollable Circumstances) in the event of a failure of a Governmental Body to comply with Applicable Law (1) in connection with a Governmental Approval application, or (2) with respect to the imposition of arbitrary and capricious terms and conditions in connection with a Governmental Approval.  

8.6 COUNTY PERMITTING RESPONSIBILITIES.

8.6.1 Responsibility for Obtaining County-designated Governmental Approvals. The County shall have no responsibility for obtaining the Governmental Approvals.

8.6.2 Limited Permitting Assistance to the Company. The County shall provide reasonable assistance to the Company in connection with the Company’s obligation to obtain and maintain the Governmental Approvals required under Section 8.5 (Company Design-Build Permitting Responsibilities) by providing the Company with existing relevant data and documents that are within the County’s custody or control or are reasonably obtainable by the County and which are reasonably required for such purpose; provided, however, that the County’s obligation to provide such reasonable assistance shall be limited, in light of the Company’s primary role in the permitting and development of the Project Improvements, only to those actions which involve providing information which is in the possession of or reasonably obtainable by the County. Any such assistance shall be provided only upon the reasonable request of the Company made directly to the County, and the County shall have no affirmative obligation independently to initiate or to provide such assistance. This covenant shall not obligate the County to staff the Company’s permitting or development efforts, to undertake any new studies or investigations with respect to the Project Improvements, or to affirmatively seek to obtain the issuance of the Governmental Approvals required to be obtained by the Company pursuant to Section 8.5 (Company Design-Build Permitting Responsibilities).

8.7 ADEQ AND PDEQ REQUIREMENTS. The parties acknowledge that ADEQ and PDEQ are Governmental Bodies responsible for the issuance of a number of the Governmental Approvals required for the performance of the Contract Services.  The Company shall cooperate with ADEQ and PDEQ throughout the Design-Build Period and shall prepare all submittals relating to the Project required or reasonably requested by ADEQ or PDEQ in accordance with Section 8.5 (Company Design-Build Permitting Responsibilities). The Company explicitly bears the risk of proceeding in contravention of any comments or advice from ADEQ or PDEQ, whether such comments or advice rise to the level of Applicable Law or otherwise. The Company shall assume all risks set forth in Section 8.5 with respect to obtaining Governmental Approvals from ADEQ and PDEQ.  

8.8 DESIGN WORK.

8.8.1 Performance of the Design Work. The Company agrees to undertake, perform, and complete the designs and plans in accordance with the Contract Standards and shall prepare all Design Documents necessary or appropriate to carry out and complete the Design-Build Work. All Company working and final Design Documents shall comply with the Design and Construction Requirements and shall ensure that the Project Improvements are constructed to a standard of quality, integrity, durability and reliability.  

8.8.2 Sole Responsibility and Liability. Subject to relief in the event of the occurrence of Uncontrollable Circumstances as and to the extent provided in Article XVI (Uncontrollable Circumstances), the Company shall have the sole and exclusive responsibility and liability for the finance, design, construction, operation and performance of the Project hereunder, notwithstanding the Contract Standards or the fact that the RFQ included certain minimum conceptual design criteria for the Design-Build Work and certain performance standards that the Project would be required to meet. The Company acknowledges that, in the proposal and clarification process leading to the execution of this Service Contract, the Company had the unrestricted right and opportunity not to submit a response to the County’s Request for Proposal, and not to execute this Service Contract if the Company had determined that such minimum conceptual design criteria would in any manner or to any degree impair the Company’s ability to perform the Design-Build Work and the Operation Services in compliance herewith.
8.8.3 County Review and Comment on Design Documents. The Company shall provide the County with the Design Submittal Protocol in accordance with the specific requirements set forth in Appendix 4 (General Design-Build Work Review Procedures).  The County shall have the right to review and comment on all Appendix 4-designated Design Documents within 28 days following receipt from the Company in order to confirm the compliance and consistency of the Design Documents with the Technical Specifications. In no event shall the Company proceed with the physical construction of any particular segment of the Design-Build Work covered by the Appendix 4-designated Design Documents without first complying with the requirements of the Design Submittal Protocol and Appendix 4. The Company shall give due consideration and provide written responses, in the time and manner provided in Appendix 4, to any comments delivered by the County as to the Company’s design submittals. Neither compliance by the Company with the Technical Specifications, nor review and comment by the County of the Company’s Design Documents, nor any failure by the County to comment on any design submittals shall in any way relieve the Company of full responsibility for the design, construction, performance and operation of the Project in accordance with the Contract Standards. The parties acknowledge and agree that, but for Design-Build Work completed by the Company on County property located outside the Leased Premises and those Design-Build components involving interface with County systems, the review and comment rights of the County under this subsection are intended for the informational purposes of the County and for the County to determine whether the Design Documents comply with the Technical Specifications.    Without limiting the County’s review and comment rights under this subsection, the County’s approval of any Design Document for Design-Build Work within the Leased Premises shall not be required in order for the Company to proceed with the performance of the Design-Build Work.  For Design-Build Work to be completed outside the boundaries of the Leased Premises, County review and approval of the Design Documents is required prior to the start of any construction.

8.8.4 Changes to the Technical Specifications. The Company acknowledges the County’s material interest in the Project and agrees that no change to the Design and Construction Requirements shall be made except with the consent of the County solely in accordance with Sections 8.9 (Changes to the Design and Construction Requirements) and 8.10 (Unilateral Change Directives).  

8.8.5 Documents at Leased Premises. The Company shall maintain at the Leased Premises all design and construction documents relating to the Project, including a complete set of record drawings, in accordance with Appendix 4 (General Design-Build Work Review Procedures) and consistent with Good Engineering and Construction Practice. These documents shall be available to the County for reference.

8.8.6 Licensing Requirements. Architects and engineers engaged by the Company for design services shall be licensed and registered in good standing to practice in the State of Arizona and shall be experienced and qualified to perform such services.

8.9 CHANGES TO THE DESIGN AND CONSTRUCTION REQUIREMENTS.

8.9.1 Changes Made at Company Request. The Company shall have the right to propose Design and Construction Requirement Changes for consideration by the County. The County shall have the absolute right in its sole discretion to accept, reject or modify any Design and Construction Requirement Change proposed by the Company. Any such Design and Construction Requirement Change accepted or modified by the County, and any related change in the terms and conditions of this Service Contract, shall be reflected in a Major Contract Amendment.

8.9.2 Changes Made due to Uncontrollable Circumstances. Upon the occurrence of an Uncontrollable Circumstance prior to Final Completion, the Company shall promptly proceed, subject to the terms, conditions and procedures set forth in Article XVI (Uncontrollable Circumstances), to make or cause to be made all Design and Construction Requirement Changes reasonably necessary to address the Uncontrollable Circumstance. The County shall consult with the Company concerning possible means of addressing and mitigating the effect of any Uncontrollable Circumstance, and the Company and the County shall cooperate in order to minimize any delay and modify the Design-Build Work so as to permit the Company to continue providing the Design-Build Work in light of such Uncontrollable Circumstance. The Company shall be entitled to schedule relief resulting from any such Design and Construction Requirement Change to the extent provided in Article XVI.  Without limiting the right of the County to issue a Unilateral Change Directive under Section 8.10 (Unilateral Change Directives), any Design and Construction Requirement Change made on account of Uncontrollable Circumstances, and any related change in the terms and conditions of this Service Contract, shall be reflected in a Major Contract Amendment.

8.9.3 Changes Required by Governmental Bodies. The parties recognize that a Governmental Body may impose terms and conditions in connection with a Governmental Approval after the Contract Date that require a Design and Construction Requirement Change. In the event of the imposition of any such additional terms and conditions imposed by a Governmental Body, the Company shall promptly proceed to make or cause to be made all Design and Construction Requirement Changes reasonably necessary to comply with such additional terms and conditions, or the Company may elect to contest any such additional terms and conditions if such terms and conditions are not acceptable to the Company; provided that, if such contest by the Company delays the performance of the Design-Build Work, the Company shall be entitled to Uncontrollable Circumstance relief as and to the extent provided in Article XVI (Uncontrollable Circumstances). Pursuant to and to the extent provided in Section 8.5 (Company Design-Build Permitting Responsibilities) and Section 8.7 (ADEQ and PDEQ Requirements), the Company shall bear the risk of the imposition of any such additional terms and conditions imposed by a Governmental Body in connection with a Governmental Approval (excluding County-designated Governmental Approvals). Accordingly, except to the extent provided in Sections 8.5 and 8.7, the design and construction costs resulting from any Design and Construction Requirement Change required under this subsection shall be borne by the Company. Without limiting the right of the County to issue a Unilateral Change Directive under Section 8.10 (Unilateral Change Directives), any such Design and Construction Requirement Change and any related change in the terms and conditions of this Service Contract shall be reflected in a Major Contract Amendment.

8.9.4 Changes Required by the County. The County shall have the right to make Design and Construction Requirement Changes at any time prior to Final Completion at its own discretion for any reason whatsoever, whether and however the exercise of such rights affects this Service Contract so long as the Company’s rights are protected as provided in this subsection. The Company shall be entitled to a Major Contract Amendment providing appropriate compensation plus schedule, performance and other relief in the event of a Design and Construction Requirement Change made at the direction of the County under this subsection, including, as appropriate, any performance relief associated with the impact of any such Design and Construction Requirement Change on the performance of the Operation Services, if any; provided, however, that the Company shall not be entitled to any such schedule, performance or other relief to the extent that any such Design and Construction Requirement Change is required due to Company Fault. The County shall have no obligation to make any Design and Construction Requirement Change under this Section.  

8.10 UNILATERAL CHANGE DIRECTIVES.

8.10.1 Generally. The parties intend to negotiate the terms of any Major Contract Amendment providing for a Design and Construction Requirement Change pursuant to Section 8.9 (Changes to the Design and Construction Requirements) prior to the Company incurring any costs with respect to any such change or adjustment. The Company shall consult with the County concerning possible means of addressing any proposed Design and Construction Requirement Change pursuant to Section 8.9 and, without limiting any of the rights of the County under subsection 8.9.1 (Changes Made at Company Request), the Company and the County shall cooperate in order to minimize any delay and lessen any additional cost in light of such proposed Design and Construction Requirement Change. However, notwithstanding the foregoing, the County shall have the right to issue a written order approved by the County Board of Supervisors directing a Design and Construction Requirement Change pursuant to this subsection, which order shall specify any appropriate compensation, performance or schedule relief, if any, associated with the Design and Construction Requirement Change (a “Unilateral Change Directive”). Use of the Unilateral Change Directive shall be limited to changes involving physical or control interfaces between Company and County facilities or involving Company use of County real property other than the Facility Site.  Upon receipt of a Unilateral Change Directive, the Company shall promptly proceed with the performance of any change in the Design-Build Work as instructed and shall promptly advise the County in writing of the Company’s agreement (or disagreement) with any compensation, performance or schedule relief, if any, as may be proposed by the County in the Unilateral Change Directive. No Unilateral Change Directive or Major Contract Amendment shall be binding on either party unless it has been approved by the County Board of Supervisors. If the Company receives a written communication signed by the County, which the Company believes is a Unilateral Change Directive that is not so identified, it shall not proceed with the purported change in the Design-Build Work until it receives written confirmation from the County that such communication is in fact a Unilateral Change Directive. A Unilateral Change Directive that is signed by the Company and approved by the County Board of Supervisors reflecting the scope of work and any compensation, schedule and performance relief, if any, shall be deemed a Major Contract Amendment.

8.10.2 Limitations on the County’s Right to Issue Unilateral Change Directives. Except with respect to Design and Construction Requirement Changes requested by the Company or required by Governmental Bodies where the Company has assumed the terms and conditions risk associated with the Governmental Approval, as described in subsection 8.9.3 (Changes Required By Governmental Bodies), no Unilateral Change Directive shall be made that materially impairs any right, materially impairs the ability to perform, imposes any material additional obligation or liability, or materially increases the costs of the Company hereunder, unless the County affords the Company appropriate compensation, schedule, performance and other relief necessary to avoid any such material effect. In addition, no Unilateral Change Directive shall be made that would be contrary to Applicable Law.  

8.10.3 Disagreement with Terms of a Unilateral Change Directive. If the Company disagrees in writing with the suggested compensation, schedule or performance relief, if any, set out in the Unilateral Change Directive, either party may elect to initiate dispute resolution procedures in accordance with Article XIV (Dispute Resolution Procedures). In such case, the Company shall proceed with the performance of the Design-Build Work in accordance with the Unilateral Change Directive and shall keep and present, in such form as the County may request, an itemized accounting to go with the appropriate supporting data with respect to the Company’s position. The Company shall provide notice of any disagreement pursuant to this subsection within 15 days after receipt of the Unilateral Change Directive.

8.11 COMPLIANCE WITH APPLICABLE LAW.

8.11.1 Compliance with Applicable Law Generally. The Company shall, and shall cause all Subcontractors to, perform the Design-Build Work in accordance with Applicable Law and all other applicable Contract Standards, and shall observe the same safety standards as are set forth in Section 12.6 (Safety and Security) with respect to the operation of the Project. The Company shall provide all notices required by Applicable Law and in accordance with the Contract Standards. The incorporation, reference or citation of specific statutes or other parts of Applicable Law in this Service Contract is not intended, nor shall it be construed, to limit the generality of the Company’s and all Subcontractors’ obligations to comply with Applicable Law (whether or not specifically incorporated or referenced in this Service Contract). The Company shall be entitled to Change in Law relief only to the extent provided in Article XVI (Uncontrollable Circumstances).  

8.11.2 Registration, Licensing and Certification Requirements. The Company shall ensure that all persons performing Design-Build Work, including all Subcontractors, comply with all registration, licensing and certification requirements imposed by any Governmental Body or otherwise under Applicable Law.

8.11.3 Compliance with Conditions in Governmental Approvals. The Company shall comply with all conditions and requirements of all Governmental Approvals required to be made, obtained or maintained under Applicable Law in connection with the performance of the Design-Build Work, including County-designated Governmental Approvals.

8.11.4 Governmental Approvals Necessary for Continued Construction. The Company shall make all necessary filings, applications and reports necessary to obtain and maintain all Governmental Approvals required to be made, obtained or maintained under Applicable Law in connection with the continuance of the Design-Build Work once commenced. 
8.11.5 Fines, Penalties and Remediation. In the event that the Company or any Subcontractor fails at any time to comply with Applicable Law with respect to the Design-Build Work, the Company shall: (1) promptly respond to any notice of non-compliance, warning letter, notice of violation or other  enforcement and seek amicable resolution of the issues; (2) immediately correct such failure and resume compliance with Applicable Law; (3) pay any resulting fines, assessments, levies, impositions, penalties or other charges; (4) indemnify, defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from any Loss-and-Expense resulting therefrom; (5) make all changes in performing the Design-Build Work which are necessary to assure that the failure of compliance with Applicable Law will not recur; and (6) comply with any corrective action plan filed with or mandated by any Governmental Body in order to remedy a failure of the Company to comply with Applicable Law.

8.12 CONSTRUCTION PRACTICE. The Company shall perform the Design-Build Work in accordance with the Contract Standards and shall have exclusive responsibility for all construction means, methods, techniques, sequences, and procedures necessary or desirable for the correct, prompt, and orderly prosecution and completion of the Design-Build Work as required by this Service Contract.  The responsibility to provide the construction means, methods, techniques, sequences and procedures referred to above shall include the obligation of the Company to provide the following construction requirements:  required design certifications; required approvals; weather protection; clean-up and housekeeping of the Project Site; construction trade management; temporary parking; vehicle traffic; safety and first aid facilities and equipment; correction of or compensation for defective Design-Build Work; Subcontractors’ insurance; storage areas; workshops and warehouses; temporary fire protection; security of the Project Sites; temporary Utilities; potable water; sanitary services; Subcontractor and vendor qualification; receipt and unloading of delivered materials and equipment; erection rigging; temporary supports; and construction coordination.  

8.13 CONSTRUCTION MONITORING, OBSERVATIONS, TESTING AND UNCOVERING OF WORK.

8.13.1 Observations and Design-Build Work Review Protocol. During the progress of the Design-Build Work through Final Completion, the Company shall at all times during normal working hours afford the County every reasonable opportunity for observing all Design-Build Work at the Project Sites, and shall comply with the Design-Build Work review procedures set forth in Appendix 4 (General Design-Build Work Review Procedures). During any such observation, all representatives of the County shall comply with all reasonable safety and other rules and regulations applicable to presence in or upon the Project Sites, and shall in no material way interfere with the Company’s performance of any Design-Build Work.

8.13.2 Tests. The Company shall conduct all tests of the Design-Build Work (including shop tests) or inspections required by the Contract Standards.  The Company shall give the County  reasonable advance notice (at least 10 business days) of tests or inspections required by the Contract Standards prior to the conduct thereof. In no event shall the inability, failure, or refusal of the County to attend or be present at or during any such test or inspection, delay the conduct of such test or inspection, delay the performance of the Design-Build Work, or otherwise serve as the basis for relief from the Company’s obligations hereunder. The Engineer of Record shall conduct or witness any such test or inspection to the extent required by the Contract Standards. All analyses of test samples shall be conducted by persons appearing on lists of laboratories authorized to perform such tests by the State or federal agency having jurisdiction or, in the absence of such an authorized list in any particular case, shall be subject to the approval of the County, which shall not be unreasonably withheld or delayed.  Acceptance Testing shall be conducted in accordance with Article VI (Acceptance of the Project Improvements).

8.13.3 Certificates and Reports. The Company shall secure and deliver to the County promptly, at the Company’s sole cost and expense, all required certificates of inspection, test reports, work logs, or approvals with respect to the Design-Build Work as and when required by the Contract Standards.

8.13.4 County Observations, Inspections and Tests. The County may at any reasonable time conduct such on-site observations and inspections, and such civil, structural, mechanical, electrical, chemical, or other tests as the County deems necessary or desirable to ascertain whether the Design-Build Work complies with the Contract Standards in this Service Contract. The Company shall not restrict the ability of the County to take progress photographs of the Design-Build Work. The County shall pay for any such test, observation or inspection, unless such test, observation or inspection is otherwise required by the Contract Standards or reveals a material failure of the Design-Build Work to comply with the Contract Standards, in which event the Company shall bear all reasonable costs and expenses of such observation, inspection or test. The Company shall be entitled to Uncontrollable Circumstance relief as and to the extent provided in Article XVI (Uncontrollable Circumstances) in the event that any requested test, observation or inspection under this subsection causes a material delay in the Company’s schedule, but only if such testing, observation or inspection does not reveal any material failure or non-compliance with the Contract Standards and is not otherwise required by the Contract Standards.

8.13.5 Taking Apart, Uncovering and Replacing Design-Build Work. The Company shall give the County notice in the Monthly Progress Report of its upcoming schedule with respect to the covering and completion of any County-reviewable Design-Build Work, and shall update such notice, if necessary, within a reasonable time period (at least three business days) before such covering and completion. The County shall give the Company reasonable notice, but in no event less than three business days’ notice, of any intended inspection or testing of such Design-Build Work in progress prior to the anticipated date of its covering or completion.  If the County provides such notice, the Company shall afford the County a reasonable opportunity to conduct such tests or inspections, which the County shall promptly complete. At the County’s written request, the Company shall take apart or uncover for inspection or testing any previously-covered or completed County-reviewable Design-Build Work; provided, however, that the County’s right to make such requests shall be limited to circumstances where there is a reasonable basis for concern by the County as to whether the disputed Design-Build Work conforms with the requirements of this Service Contract.  The cost of uncovering, taking apart, or replacing such Design-Build Work along with the costs related to any delay in performing Design-Build Work caused by such actions, shall be borne as follows:

8.13.5.1 by the Company, if such Design-Build Work has been covered prior to any observation or test required by the Contract Standards or if such Design-Build Work has been covered prior to the date on which the County was to conduct any observation or test as to which the County has provided notice of its intention to conduct in accordance with this subsection; and

8.13.5.2 in all other cases, as follows:

i. by the Company, if such observation or test reveals that the Design-Build Work does not comply with this Service Contract; or

ii. by the County, if such observation or test reveals that the Design-Build Work complies with this Service Contract.

Except as provided in Item (i) of this subsection, in the event such Design-Build Work does comply with this Service Contract, the delay impact caused by such observation or test shall be treated as having been caused by an Uncontrollable Circumstance and any costs incurred with respect to or as a result of such observation or test, including re-assembly and re-covering of Design-Build Work, shall be borne by the County in accordance with Article XVI (Uncontrollable Circumstances).
8.14 CORRECTION OF DESIGN-BUILD WORK.

8.14.1 Correction of Non-Conforming Design-Build Work. Throughout the Design-Build Period, the Company, at its sole cost and expense, shall repair, restore, rebuild, replace, re-perform required tests and correct promptly, any Design-Build Work that does not conform with the Contract Standards.  In the event of a failure of the Company to correct any such nonconforming Design-Build Work, the County shall have the right, but not the obligation, to declare an Event of Default. The County shall provide the Company with seven days’ advance written notice prior to exercising its right to correct or provide for the correction of any nonconforming Design-Build Work pursuant to this subsection.

8.14.2 Elective Acceptance of Defective Design-Build Work.  The County may elect by Major Contract Amendment, at the Company’s request, to accept non-conforming Design-Build Work.  The County shall have no obligation to accept non-conforming Design-Build Work pursuant to this subsection.

8.14.3 Relation to Other Obligations. The obligations specified in subsection 8.14.1 establish only the Company’s specific obligation to correct the Design-Build Work and shall not be construed to establish any limitation with respect to any other obligations or liabilities of the Company under this Service Contract. This Section is intended to supplement (and not to limit) the Company’s obligations under the Performance Guarantees and any other provision of this Service Contract or Applicable Law.

8.15 DAMAGE TO THE PROJECT IMPROVEMENTS DURING THE DESIGN-BUILD PERIOD.

8.15.1 Damage Prevention. In performing the Design-Build Work, the Company shall use care and diligence, and shall take all appropriate precautions in accordance with Good Engineering and Construction Practice, Applicable Law and the Insurance Requirements to protect the Project Improvements from loss, damage or destruction.

8.15.2 Restoration.  During the Design-Build Period, in case of damage to the Project Improvements, and regardless of the extent thereof or the estimated cost of restoration, and whether or not any insurance proceeds are sufficient or available for the purpose, the Company shall promptly undertake and complete restoration of the damage to the Project Improvements to the character and condition existing immediately prior to the damage and in accordance with the procedures set forth herein, as applicable, regarding Uncontrollable Circumstances, Major Contract Amendments and Unilateral Change Directives. If the Company fails to undertake restoration of the damage, or having so commenced fails to complete restoration in accordance with this Service Contract, the County may (but shall not be obligated to) declare an Event of Default.  
8.15.3 Notice and Reports. The Company shall notify the County and the insurers under any applicable Required Insurance of any incident causing property damage to the Project Improvements in excess of $5,000 or of any OSHA recordable injury accident on the Project Sites related to the Design-Build Work, as promptly as reasonably possible after the Company learns of any such damage or accident. The Company shall also submit to the County Engineering Representative and the County copies of all accident and other reports filed with (or given to the Company by) any insurance company, adjuster, or Governmental Body or otherwise prepared or filed in connection with the damage or accident.  

8.15.4 Insurance and Other Third-Party Payments. To the extent that any repair, replacement or restoration costs incurred pursuant to this Section can be recovered from any insurer or from another third party, each party shall assist each other in exercising such rights as it may have to effectuate such recovery. Each party shall provide the other with copies of all relevant documentation, and shall cooperate with and assist the other party upon request by participating in conferences, negotiations and litigation regarding insurance claims; provided, however, that neither party shall be obligated pursuant to this subsection to provide the other party with documents subject to the attorney-client privilege under Arizona law.

8.15.5 Payment for Restoration Work and Uninsured Costs. With the exception of compensation for damage to County-owned real and personal property, all insurance proceeds and recoveries from third parties resulting from damage to or the loss or destruction of the Project Improvements, including proceeds from all policies of Required Design-Build Period Insurance, shall be for the account of the Company. The Company shall complete all restoration work required pursuant to this Section with such proceeds and recoveries. All costs not covered by insurance proceeds or third-party payments shall be borne by the Company.  

8.16 PERSONNEL.

8.16.1 Personnel Performance and Subcontractors. The Company shall enforce discipline and good order at all times among the Company’s employees and all Subcontractors. All persons engaged by the Company for the Design-Build Work shall have requisite skills for the tasks assigned.  All firms and personnel performing the Design-Build Work, including Subcontractor firms and personnel, shall meet the licensing and certification requirements imposed by Applicable Law. Section 17.10 (Subcontractors) shall be applicable to the Company’s use of Subcontracts and Subcontractors in connection with the Design-Build Work.

8.16.2 Design-Build Manager.  The Company hereby appoints _______________ as the manager of the Design-Build Work (the “Design-Build Manager”), who shall be present on the Project Sites with any necessary assistants on a full-time basis when the Company or any Subcontractor is performing the Design-Build Work. The Design-Build Manager shall, among other things:

1. be familiar with the Design-Build Work and all requirements of this Service Contract;

2. coordinate the Design-Build Work and give the Design-Build Work regular and careful attention and supervision;

3. maintain a daily status log of the Design-Build Work; and

4. attend all management, construction and design meetings with the County.

The Company represents and warrants that the Design-Build Manager shall be vested with the authority to act on behalf of the Company in connection with the performance of the Design-Build Work and to bind the Company with respect to any certification required under this Service Contract to be made by the Design-Build Manager.

8.16.3 County Rights With Respect to Key Personnel. The Company acknowledges that the identity of the key management and supervisory personnel proposed by the Company and its Subcontractors in its proposal submitted in response to the RFQ was a material factor in the selection of the Company to perform this Service Contract. The Company’s key management and supervisory personnel and their affiliations are set forth in Appendix 10 (Key Personnel). The Company shall utilize such personnel to perform such services unless such personnel are unavailable for good cause shown. “Good cause shown” shall not include performing services on other projects for the Company or any of its Affiliates, but shall include termination for cause, employee death, disability, retirement or resignation, or transfers for personal or medical reasons. In the event of any such permissible unavailability, the Company shall utilize replacement key management and supervisory personnel of equivalent skill, experience and reputation. Any on-site personnel change shall be proposed to the County with reasonable advance notice for its review and approval, which shall not be unreasonably withheld or delayed. 

8.16.4 Labor Disputes. The Company shall furnish labor that can work in harmony with all other elements of labor employed for the performance of the Design-Build Work. The Company shall have exclusive responsibility for disputes or jurisdictional issues among unions or trade organizations representing employees of the Company or its Subcontractors, whether pertaining to organization of the Design-Build Work, arrangement or subdivision of the Technical Specifications, employee hiring, or any other matters. The County shall have no responsibility whatsoever for any such disputes or issues and the Company shall indemnify, defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from any and all Loss-and-Expense resulting from any such labor dispute.

8.17 WARRANTIES. The Company warrants to the County that the structures, improvements, fixtures, machinery, equipment and materials incorporated in the Project Improvements outside the Leased Premises will be new, of recent manufacture, of good quality, free from faults and defects, suitable for its intended purpose (as established by the Technical Specifications) and in conformity with the Contract Standards. The Company shall, for the protection of the County, obtain from all Subcontractors, vendors, suppliers and other persons from which the Company procures structures, improvements, fixtures, machinery, equipment and materials to be incorporated in the Project Improvements constructed outside the Leased Premises such warranties and guarantees as are customarily provided with respect thereto in accordance with the Contract Standards, each of which shall be assigned to the County to the full extent of the terms thereof. No such warranty shall relieve the Company of any obligation hereunder, and no failure of any warranted or guaranteed structures, improvements, fixtures, machinery, equipment or material shall not excuse any non-performance of the Design-Build Work, extend any schedule or result in an adjustment of the Gas Take or Pay Obligation unless such failure is itself attributable to an Uncontrollable Circumstance.  

8.18 FINAL PUNCH LIST. The Company shall submit a proposed Final Punch List to the County when the Company believes that the Design-Build Work has been substantially completed in compliance with this Service Contract. The “Final Punch List” shall be a statement of repairs, corrections and adjustments to the County-reviewable portions of the Design-Build Work, and incomplete aspects of the Design-Build Work, which in the Company’s opinion

1. the Company can complete before the Final Completion deadline provided in Section 8.19.1 (Requirements), and with minimal interference to the occupancy, use and lawful operation of the Project .
In no event shall the Final Punch List contain any incomplete items necessary for full Project operations. The County shall have the right to approve the Final Punch List. The existence and approval of the Final Punch List shall in no way limit the Company’s obligation to perform additional repairs, corrections and adjustments to the Project Improvements to the extent required under the Contract Standards or the County’s ability to enforce the Company’s obligation to complete the Design-Build Work in accordance with the Technical Specifications. Completion of the Final Punch List work shall be verified by a final walk-through of the Project Improvements conducted by the County  with the Company and the Design-Build Manager.

8.19 FINAL COMPLETION.

8.19.1 Requirements. The Company shall achieve Final Completion within ______ days after the Contract Date. Unless otherwise agreed to by the parties in writing, “Final Completion” shall occur when all of the following conditions have been satisfied:

8.19.1.1 Acceptance Achieved. The Company has achieved Acceptance of the project improvements in accordance with Article VI (Acceptance of Project Improvements);

8.19.1.2 Certificate of Occupancy Issued. A certificate of occupancy has been issued for the Project, if required under Applicable Law;

8.19.1.3 Design-Build Work Completed. All Design-Build Work (including all items on the Final Punch List and all clean up and removal of construction materials and demolition debris) is complete and in all respects is in compliance with this Service Contract;

8.19.1.4 Deliverable Material Furnished. The Company has furnished to the County all Deliverable Material required to be delivered prior to Final Completion;

8.19.1.5 Final Record Drawings. The Company shall have delivered to the County a final and complete reproducible set of record drawings in accordance with Appendix 4 (General Design-Build Work Review Procedures);

8.19.1.6 Encumbrances. The Company has provided evidence to the County that no Encumbrances exist with respect to the Project and has provided a written representation that there exist no outstanding claims from Subcontractors or materials providers or, if there are outstanding claims from Subcontractors or materials providers, the Company shall state the nature and amount of the claims, identify the claimant, and indemnify defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from and against all Loss-and-Expense resulting therefrom. In addition, the Company shall certify that it will indemnify the County Indemnitee claims in accordance with subsection 13.9.1 for any unknown claims of Subcontractors or material providers;

8.19.1.7 Approval of Construction. The Company shall have obtained and provided the County with a certified copy of the approval of construction from the Pima County Department of Environmental Quality;

8.19.1.8 Final Certificate and Claims Statement. The Company shall have prepared and submitted to the County: (1) a certificate from the Design-Build Manager certifying (a) that all the Design-Build Work has been completed in accordance with the Contract Standards, and (b) that Final Completion of the Project Improvements has occurred; and (2) a claims statement setting forth a detailed, itemized description, related dollar amount and grounds for all known claims of every kind whatsoever against the County in connection with or arising out of the Design-Build Work the Company may have. 

8.20 Failure to Achieve Final Completion. If the Company fails to achieve any of the items set forth in subsection (A) of this Section by the last day of the applicable period specified in subsection (A) of this Section, an Event of Default by the Company will be deemed to have occurred under Section 15.1 (Company Default) notwithstanding any absence of notice, further cure opportunity or other procedural rights accorded the Company thereunder, and the County shall thereupon have the right to terminate this Service Contract upon written notice to the Company. Upon any such termination, the County shall have all of the rights provided in Article XV (Default/Termination) upon a termination of the Company for cause.

Article IX: USE OF PREMISES
9.1 Permitted Uses. The Leased Premises shall be used solely for the operation of the Project, and for other purposes directly related to these operations (“Permitted Uses”).  No other use is permissible without the written consent of the County.  In connection with such use, Company shall at all times operate its business and conduct its operations on the Leased Premises as would a reasonably prudent party engaged in the same or similar enterprise.  Company shall not bring onto theLeased Premises any personal property not directly related to the Permitted Uses. Company shall not, without the prior written permission of the County, conduct tours or otherwise permit entry on the Leased Premises by any party who is not an employee, agent, contractor, or lender of the Company or the County.
9.2 Expense of Company. Company shall conduct all of its operations at the Leased Premises at its own expense and without contribution from County.  Company shall not suggest, state, or imply that County will participate, guarantee or otherwise assist in any financial obligation undertaken by Company with respect to its operations on the Leased Premises.

9.3 Taxes. Except as otherwise provided in this Service Contract, Company shall be responsible for all federal, State, County and municipal Taxes and any other Tax imposed in connection with its construction of the Project and performance of the Contract Services; provided that the County shall be responsible for all real property Taxes which may be assessed against the Project by any Governmental Body.  
9.4 Compliance with Laws. Company shall, at its sole cost and expense, promptly comply with all laws, rules and regulations, whether federal, state or local, in connection with its use of the Leased Premises. Any changes in the governing laws, rules and regulations during the terms of this Service Contract shall apply without the necessity of an amendment. The judgment of any court of competent jurisdiction or the admission of Company in any action against Company, whether County is a party thereto or not, that Company has violated any law, shall be conclusive of that fact as between County and Company.

9.5 Personal Property. Company shall maintain a current inventory of all items of personal property owned by Company and placed or kept on the Leased Premises by Company. Any items of personal property left on the Leased Premises upon expiration or earlier termination of this Service Contract shall become the property of County and may be sold or otherwise disposed of by County without liability to Company.

9.6 Prohibited Activities. Company shall not permit any unlawful activities on the Leased Premises, or any activities that unduly interfere with activities of County or County’s other contractors or invitees on the remainder of County’s property, or which unduly disturb the quiet enjoyment of neighboring property owners/occupants. Company shall not permit anything to be done in or on the Premises that would in any way (i) violate any of the covenants, agreements, provisions and conditions of this Service Contract or (ii) violate the certificate of occupancy for the improvements thereon, or (iii) make it difficult for either County or Company or any other Company of County to obtain fire or other insurance required hereunder, or, (iv) constitute a public or private nuisance.
Article X: ENVIRONMENTAL COMPLIANCE
10.1 HAZARDOUS SUBSTANCES AND MATERIALS

10.1.1 Hazardous Materials Prohibited; Clean Air Act Company shall not cause or permit any Hazardous Material (as defined herein) to be brought upon, kept, or used in or about the Leased Premises by Company, its agents, employees, contractors or invitees, without the prior written consent of County, other than such Hazardous Materials which are necessary or useful to Company’s business and will be used, kept and stored in a manner that complies with all laws regulating any such Hazardous Materials. 

10.1.2 Indemnity If (i) Company breaches the obligations stated in the preceding paragraph, (ii) the presence (whether consented to by County or otherwise) of Hazardous Material on the Leased Premises or on or in the soil or ground water under or adjacent to the Leased Premises is caused or permitted by Company, its agents, employees, contractors or invitees results in contamination of the Leased Premises or such soil or ground water, (iii) contamination of the Leased Premises or such soil or ground water by Hazardous Material otherwise occurs for which Company is legally liable to County for damage resulting therefrom, or (iv) contamination occurs elsewhere in connection with the transportation by Company of Hazardous Material to or from the Leased Premises, then Company shall indemnify, protect, defend and hold County harmless from any and all claims, judgments, damages, penalties, fines, costs, expenses, liabilities or losses (including, without limitation, diminution in value of the Leased Premises or any part thereof, damages for the loss or restriction on use of usable space or of any amenity of the Leased Premises or any part thereof, damages arising from any adverse impact on marketing of space with respect to the Leased Premises or any part thereof, and sums paid in settlement of claims, attorneys’ fees, consultant fees and expert fees) which arose or arises during or after the term of this Agreement as a result of such contamination. The foregoing obligation of Company to indemnify, protect, defend and hold County harmless includes, without limitation, costs incurred in connection with any investigation of site conditions or any cleanup, remedial, removal, restoration or other response work required by any federal, state, or local governmental agency or political subdivision because of Hazardous Material present, as a result of any action or inaction on the part of Company, its agents, employees, contractors or invitees, in the Leased Premises or the soil or ground water on, under or adjacent to the Leased Premises, or elsewhere in connection with the transportation by Company of Hazardous Material to or from the Leased Premises. 

10.1.3 Clean-Up Without limiting the foregoing, if the presence of any Hazardous Material on or in the Leased Premises, or the soil or ground water under or adjacent to the Leased Premises caused or permitted by Company, or its agents, employees, contractors or invitees results in any suspected contamination of the Leased Premises, or the soil or ground water under or adjacent to the Leased Premises, Company shall promptly notify County in writing and take all actions at its sole expense as are necessary to return the Leased Premises, or such soil or ground water to the condition existing prior to the introduction of any such Hazardous Material to the Leased Premises, or to such soil or ground water; provided that County’s approval of such actions shall first be obtained, which approval shall not be unreasonably withheld so long as such actions would not potentially have any material adverse long-term or short-term effect on the Leased Premises or adjacent County-owned property. 

10.1.4 Pre-existing Contamination County agrees that any Hazardous Materials contaminating the Leased Premises prior to possession of the Leased Premises by Company shall not result in liability for Company under this Paragraph except to the extent such contamination is aggravated by the action or inaction of Company. 

10.1.5 Notices Regarding Environmental Conditions Company shall, within ten (10) business days following receipt thereof, provide County with a copy of (i) any notice from any local, state or federal governmental authority of any violation or administrative or judicial order or complaint having been filed or about to be filed against Company or the Leased Premises alleging any violation of any local, state or federal environmental law or regulation or requiring Company to take any action with respect to any hazardous material release on or in the Leased Premises or the soil or ground water under or adjacent to the Leased Premises, or (ii) any notices from a federal, state or local governmental agency or private party alleging that Company may be liable or responsible for cleanup, remedial, removal, restoration or other response costs in connection with Hazardous Material on or in the Leased Premises or the soil or ground water under or adjacent to the Leased Premises or any damages caused by such release. 

10.1.6 Hazardous Material. As used herein, the term “Hazardous Material” means any hazardous or toxic substance, material or waste which is or becomes regulated by any local governmental authority, the State of Arizona or the United States Government. The term “Hazardous Material” includes, without limitation, any material or substance that is (i) defined as a “hazardous waste” under A.R.S. § 49.921(5), (ii) petroleum, (iii) asbestos, (iv) designated as a “hazardous substance” pursuant to Section 311 of the Federal Water Pollution Control Act (33 U.S.C. 1321), (v) defined as a “hazardous waste” pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, 42 U.S.C. 6901 et. seq. (42 U.S.C. 6903), (vi) defined as a “hazardous substance” pursuant to Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. 9601 et. seq. (42 U.S.C. 9601) or (vii) defined as a “regulated substance” pursuant to Subchapter IX, Solid Waste Disposal Act (Regulation of Underground Storage Tanks), 42 U.S.C. 6991 et. seq. 

10.1.7 Survival Company’s obligations under this Section shall survive the expiration or earlier termination of this Service Contract and vacation of the Leased Premises.

10.2 CLEAN AIR ACT AND ODOR
10.2.1 Company’s operations on the Leased Premises shall comply with applicable provisions of the Clean Air Act, 42 U.S.C. 7401 et seq. and Arizona Revised Statutes, Title 49, Chapter 3.

10.2.2 The Company shall operate and maintain the project so that hydrogen sulfide concentration at or beyond the Project Site boundaries (the “Odor Guarantee”) do not exceed 0.0035 ppmv provided, however, that Company shall have no responsibility or liability for odors caused by County-operated facilities or third parties.  
10.2.2.1 The Company shall maintain an “Odor Event Log” wherein each odor complaint is recorded. The Log contents shall include: the date of the complaint; the time of the complaint; information concerning the complainant; the nature of the complaint; and efforts taken by the Company to respond to the complaint.
10.2.2.2 Company shall expeditiously respond to all complainants and make all process corrections and improvements necessary to achieve compliance with the Odor Guarantee.

10.2.2.3 In the event of a Sustained Odor Condition (defined as an exceedance of the contractual hydrogen sulfide emission limit of 0.0035 ppmv by the Facility that is detectable at or outside the Project Site boundary for a period exceeding three (3) days, Company will cease operation of the Facility, identify and correct the odor control system malfunction, and submit a report to County explaining the steps taken. Company shall not restart the Facility operation until proper steps have been taken to correct the Sustained Odor Condition.  

10.2.2.4 County approval of Company steps taken to address a Sustained Odor Condition does not constitute a waiver of any County’s rights under this Service Contract to address future odor events.
ARTICLE XI: REPAIR, MAINTENANCE AND UTILITIES
11.1 Entry by County County reserves the right to enter the Leased Premises to inspect the same; provided that if such entry is not during normal business hours, County shall give Company at least twenty-four (24) hours advance written notice. County shall use its reasonable best efforts to not interrupt Company’s business at the Leased Premises. County at any and all times shall have the right to use any and all means which County may deem proper to open gates or doors in an emergency in order to obtain entry to the Leased Premises, without liability to Company, except for any failure to exercise due care for Company’s property, and any entry to the Leased Premises obtained by County by any such means, or otherwise, shall not under any circumstances be construed or deemed to be a forcible or unlawful entry into, or a detainer of, the Leased Premises, or an eviction of Company from the Leased Premises or any portion thereof. 

11.2 Maintenance and Repairs. The Project, both outside and inside, together with all the equipment and installations therein and the appurtenances thereto, shall be put and kept in good order and repair by Company at Company’s sole cost and expense, and Company shall make all repairs and replacements, ordinary, as well as extraordinary, foreseen and unforeseen, structural or otherwise, which may be necessary or required so that at all times the Project, said equipment, installation and appurtenances shall be in thorough good order, condition and repair.  

11.3 Damage from Casualty. If the Project or any other improvement at any time on the Leased Premises shall be damaged or destroyed by any cause whatsoever, during the Term of this Service Contract, Company shall, with reasonable promptness, repair and replace the same at its own expense, to at least the condition existing immediately prior to the damage or destruction, and shall do so, even though the proceeds of any insurance policies covering the loss shall be insufficient to reimburse Company therefor. Company’s obligations under this Serivce Contract shall not be terminated or suspended, notwithstanding any destruction or damage to the Leased Premises by any cause whatsoever; provided, however, that if the Leased Premises are substantially destroyed by fire or other casualty at any time during the last five (5) years of the Term, then Company may terminate this Service Contract by written notice given to County with sixty (60) days after the date of such destruction, and Company will be discharged from responsibility to repair the damage, but Company shall, at Company’s sole cost and expense, clean and clear the site of all debris and repair the site and install landscaping therein so that the Leased Premises blends in reasonably well with the surroundings.

11.4 Utilities. Company shall, at its sole cost and expense, arrange for the furnishing of all utilities, including electricity, water and sewer, and telecommunication services, necessary for its operations on the Leased Premises, and Company covenants and agrees to pay all charges for such utilities and services directly to the supplier thereof.  County shall not be liable in any way to Company for any failure or defect in the supply or character of utilities or telecommunications services furnished to the Leased Premises by reason of any requirement, act or omission of the provider of such service or for any other reason. 
ARTICLE XII: OPERATIONS AND MANAGEMENT
12.1 COMPANY OBLIGATIONS GENERALLY.

12.1.1 Operation and Management Responsibility. Commencing on the Acceptance Date (or, if certified by the Company pursuant to Section 6.4, the Provisional Acceptance Date), the Company shall operate, maintain and manage the Project on a 24-hour per day, 7-day per week basis, and shall treat all Biogas supplied by County in quantities up to and including the Maximum Flow amount, provide all information necessary to secure Governmental Approvals (other than County-designated Governmental Approvals), and otherwise operate, maintain and manage the Project, all in accordance with the Contract Standards.

12.1.2 Encumbrances. At all times during the Term of this Service Contract, the Company shall keep the Project free from any and all Encumbrances (other than Permitted Encumbrances) arising out of or in connection with (1) the Contract Services, or (2) any acts, omissions or debts of the Company, its Affiliates and their Subcontractors.  

12.1.3 Transfer and Application of Industry Experience. The Company shall use reasonable efforts to transfer to and apply at the Project the benefit of the advances and improvements in technology, management practices and operating efficiencies which are developed by the Company and its Affiliates through the operation of their worldwide Biogas treatment or electrical generation businesses and industry research and development activities conducted during the Term, and which are useful and appropriate in the good faith judgment of the Company for carrying out the Contract Services in a manner which improves upon the Contract Standards; provided, however, that such obligations shall not obligate the Company to: (i) undertake any physical modifications to the Project (including any Capital Modification); (ii) incur any additional operating, maintenance, repair or replacement costs; or (iii) accept any additional risk or liability beyond those imposed under the Contract Standards in effect as of the Contract Date. 
12.1.4 Performance Guarantees

12.1.4.1 Odor. Company guarantees that Project-produced hydrogen sulfide concentrations at the Project boundary will not exceed 0.0035 ppmv.

12.1.4.2 Reliability. Company guarantees that that the System will be operable at least 85% of the time on an annual basis (not including scheduled downtime).     Failure to achieve the guarantee level of 85% shall be considered a breach of the Service Contract.
12.2 COUNTY OBLIGATIONS GENERALLY. The County, in addition to the obligations it has undertaken elsewhere in this Service Contract, shall:

12.2.1 Make available to the Company upon request information relating to the Project which is in the possession of the County and material to the Company’s performance hereunder;

12.2.2 Provide the Company with copies of any consent order or decree, settlement agreement or similar agreement pertaining to the Project and entered into between the County and the EPA, ADEQ or any other Governmental Body during the course of the Term; and
12.2.3 Grant and assure the Company access to the Project Sites for the performance of its obligations hereunder in accordance with the terms and conditions of this Service Contract. 
12.3 SERVICE COORDINATION AND CONTRACT ADMINISTRATION.

12.3.1 Company’s Facility Manager. The Company shall appoint a manager of the Facility (the “Facility Manager”) who shall be licensed, trained, experienced and proficient in the management and operation of the Project Biogas treatment or electrical generation systems comparable to the Facility, shall be appropriately certified under Applicable Law. The Company acknowledges that the performance of the individual serving from time to time as the Facility Manager will have a material bearing on the quality of service provided hereunder, and that effective cooperation between the County and the Facility Manager will be essential to effectuating the intent and purposes of this Service Contract. Accordingly, not fewer than 60 days prior to the date on which any candidate for Facility Manager from time to time during the Term is proposed by the Company to assume managerial responsibility for the Project, the Company shall: (1) provide the County with a comprehensive résumé of the candidate’s licenses, training, experience, skills and approach to management and customer relations; and (2) afford the County an opportunity to interview the candidate with respect to such matters. The Company shall replace the Facility Manager at the request of the County, after notice and a reasonable opportunity for corrective action, in the event the County determines, in its reasonable discretion, that an unworkable relationship has developed between the Facility Manager and the County.

12.3.2 Company’s Senior Supervisors. The Company shall appoint and inform the County from time to time of the identity of the corporate officials of the Company with direct, senior supervisory responsibility for the Project and the performance of this Service Contract (the “Senior Supervisors”). The Company shall promptly notify the County in writing of the appointment of any successor Senior Supervisors. The Senior Supervisors shall cooperate with the County in any reviews of the performance of the Facility Manager which the County may undertake from time to time, and shall give full consideration to any issues raised by the County in conducting such performance reviews.

12.3.3 County’s Project Manager. The County shall designate an individual or firm to administer this Service Contract and act as the County’s liaison with the Company in connection with the Operation Services (the “Project Manager”). The Company understands and agrees that the County Project Manager has only limited authority with respect to the implementation of this Service Contract, and cannot bind the County with respect to any Service Contract Amendment or to incurring costs in excess of the amounts appropriated therefor.  

12.3.4 County Approvals and Consents. When this Service Contract shall require any approval or consent by the County to a Company submission, request or report during the Operation Period, the County’s approval or consent shall be given by the County Project Manager in writing and such writing shall be conclusive evidence of such approval or consent, subject to the restrictions set forth in subsection 12.3.3 of this Section. Unless expressly stated otherwise in this Service Contract, and except for requests, reports and submittals made by the Company that do not, by their terms or the terms of this Service Contract, require a response or action, if the County does not find a request, report or submittal acceptable, it shall provide written response to the Company describing its objections and the reasons therefor within 30 days after the County’s receipt thereof. If no response is received, the request, report or submittal shall be deemed rejected unless the County’s approval or consent may not be unreasonably delayed by the express terms hereof, and the Company may resubmit the same, with or without modification.  

12.3.5 Communications and Meetings. On or before the Acceptance Date, the Company shall inform the County of the telephone, cellular telephone, fax number, e‑mail address and other means by which the Facility Manager and Senior Supervisors may be contacted. The Facility Manager shall be reachable 24 hours a day, seven days a week and shall, at the County’s request, attend meetings with the County’s staff. The County shall furnish to the Company comparable communications information with respect to the County Project Manager. The Facility Manager and, if requested by the County, the Senior Supervisors each shall personally attend all special meetings which the County may reasonably request from time to time, to review management, operational, performance and planning matters arising with respect to the Project and this Service Contract. Any issue in dispute which the parties are unable to resolve at such special meetings may be referred to the dispute resolution procedures set forth in Article XIV (Dispute Resolution Procedures), and the resolution of any issues resolved at such meetings or through the dispute resolution procedures shall be reflected in a Contract Administration Memorandum, an Administrative Service Contract Modification, or a Major Contract Amendment, as applicable.

12.3.6 Complaints and Communications. The Company shall respond in a timely and effective manner to all complaints and communications received by the Company or the County regarding the performance of the Contract Services, odor and air emissions, noise, light emissions, construction, maintenance or any other matter related to the Operation Services. The Company shall investigate each such complaint and communication and, if it has a valid basis, the Company shall promptly rectify the matter, subject to relief as and to the extent provided in Article XVI (Uncontrollable Circumstances) if the underlying issue is caused by Uncontrollable Circumstances. Complaints and communications concerning spillages, leaks, breaks, noise, light emissions and emergencies relating to the Project shall be responded to within two hours, and all other communications within 24 hours.  All such complaints and communications shall be immediately logged and promptly transmitted in writing, faxed or emailed to the County. The Company shall establish, maintain and make freely known a telephone number, e-mail address and mailing address to which customer or citizen complaints and communications may be directed.  

12.4 PROCESS CONTROL MANAGEMENT PLAN.

12.4.1 Company Responsibility. The Company shall develop, provide and maintain the process control management plan in accordance with the Contract Standards (the “Process Control Management Plan”). The Company shall keep the Process Control Management Plan current and shall supply the County with appropriate updates, supplements or revisions thereto annually or at any earlier time that a material change to the Process Control Management Plan is made.  Such updates shall preserve the standards set forth in the initial Process Control Management Plan. Notwithstanding any such review and comment by and discussion with the County, the Process Control Management Plan shall remain, at all times, the responsibility of the Company.  Neither the review of or comment upon, nor the failure of the County to comment upon, the Process Control Management Plan shall: (1) relieve the Company of any of its responsibilities under this Service Contract; (2) be deemed to constitute a representation by the County that operating the Project pursuant to the Process Control Management Plan will cause the Project to be in compliance with the Contract Standards; or (3) impose any liability upon the County.

12.5 UTILITIES DURING THE OPERATION PERIOD.  
12.5.1 All Utilities. The Company shall have the right and the responsibility to arrange for the supply of electricity, natural gas, water, telephone, telecommunications and all other Utilities required to perform the Operation Services, and to negotiate and establish rates and terms of service with the respective suppliers. The Company shall pay all such Utility bills in a timely manner.  
12.6 SAFETY AND SECURITY.

12.6.1 Safety. The Company shall maintain the safety of the Project and shall:  (1) take all reasonable precautions for the safety of, and provide all reasonable protection to prevent damage, injury or loss by reason of or related to the operation of the Project to, (a) all employees working at the Project and all other persons who may be involved with the operation, construction, maintenance, repair and replacement of the Project, (b) all visitors to the Project, (c) all materials and equipment under the care, custody or control of the Company on the Project Sites, (d) other property constituting part of the Project, and (e) County Property; (2) establish and enforce all reasonable safeguards for safety and protection, including posting danger signs and other warnings against hazards and promulgating safety regulations; (3) give all notices and comply with all Applicable Laws relating to the safety of persons or property or their protection from damage, injury or loss; (4) designate a qualified and responsible employee whose duty shall be the supervision of Project safety, the prevention of fires and accidents and the coordination of such activities as shall be necessary with federal, State and County officials; (5) operate all equipment in a manner consistent with the manufacturer’s safety recommendations; (6) provide for safe and orderly vehicular movements; and (7) develop and carry out a Project Sites-specific safety program, including employee training and periodic inspections, designed to implement the requirements of this Section.  
12.6.2 Security. The Company shall be responsible for the security of the Project, and shall maintain all electronic surveillance equipment, suitable fences, gates and locks at the Project Site. The Company shall guard against damage or injury to such properties caused by trespass, negligence, vandalism or malicious mischief of third parties.  
12.7 COMPLIANCE WITH APPLICABLE LAW.

12.7.1 Compliance Obligation. Subject to the Company’s rights to compensation and other relief in accordance with Article XVI (Uncontrollable Circumstances) in the event of a Change in Law, the Company shall perform the Contract Services in accordance with Applicable Law, and shall cause all Subcontractors to comply with Applicable Law. The Company shall comply with the terms of all Governmental Approvals (including County-designated Governmental Approvals) and other Applicable Law pertaining to the Project and the performance of the Operation Services.
12.7.2 Sampling, Testing and Laboratory Work - Company Responsibilities. The Company shall perform and provide, and bear the cost of, all process control laboratory testing and analyses, and quality assurance and quality control procedures and programs.  All Company sampling and process control test data shall be available for review by the County. Any testing laboratory utilized by the Company to measure Biogas quality or flow rates shall be certified, as appropriate, for the applicable test, shall be operated in accordance with Good Industry Practice, and shall be audited and monitored by the Company for compliance with all applicable standard test methods.  Except with respect to laboratory work performed by the County at the County Laboratory, the Company explicitly assumes the risk of incorrect sampling, testing and laboratory work and any consequences thereof or actions taken or corrections needed based thereon, whether such work is performed by itself or third parties subcontracted with the Company, both as to failures to detect and as to false detections. The Company shall report the results of any Biogas analysis conducted at any testing laboratory other than the County Laboratory. The Company shall permit the County, at the County’s expense, to perform any testing, sampling or analytical procedure it deems appropriate, for the Project or otherwise.  

12.7.3 Fines, Penalties and Remediation. Except to the extent excused by Uncontrollable Circumstances, in the event that the Company or any Subcontractor fails at any time to comply with Applicable Law with respect to the Project or the performance of the Operation Services, the Company shall, without limiting any other remedy available to the County upon such an occurrence and notwithstanding any other provision of this Service Contract:  (1) promptly respond to any notice of non-compliance, warning letter, notice of violation or other enforcement and seek amicable resolution of the issues; (2) promptly correct such failure and resume compliance with Applicable Law; (3) indemnify, defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from and against all Loss-and-Expense resulting therefrom; (4) pay or reimburse the County for any resulting damages, fines, assessments, levies, impositions, penalties or other charges; (5) make all capital investments, improvements or modifications and changes in operating and management practices which are necessary to assure that the failure of compliance with Applicable Law will not recur; and (6) comply with any corrective action plan filed with or mandated by any Governmental Body in order to remedy a failure of the Company to comply with Applicable Law.  
12.7.4 No Nuisance Covenant. The Company shall keep the Project neat, clean and litter-free at all times, ensure that the operation of the Project does not create any odor, litter, noise, fugitive dust, vector, excessive light or other adverse environmental effects on the surrounding community constituting, with respect to each of the foregoing, a nuisance condition under Applicable Law. In the event of any failure of the Company to comply with its obligations under this subsection, the Company shall promptly remedy the nuisance condition and resume compliance with this subsection, pay any fines or penalties relating thereto, make all Capital Modifications and changes in operating and management practices necessary to prevent a recurrence of the nuisance condition, and indemnify, defend and hold harmless the County Indemnitees in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from and against all Loss-and-Expense resulting therefrom.  Nothing in this subsection shall be deemed to limit or otherwise affect the Company’s rights to compensation and other relief in accordance with Article XVI (Uncontrollable Circumstances) in the event of a Change in Law relating to a nuisance condition under Applicable Law.

12.8 OPERATING GOVERNMENTAL APPROVALS.

12.8.1 Applications and Submittals. The Company shall make all filings, applications and reports reasonably necessary to obtain and maintain all Governmental Approvals required to be made, obtained or maintained by or in the name of the Company under Applicable Law in order to operate the Project. With respect to Governmental Approvals, the Company shall: (1) prepare the application and develop and furnish all necessary supporting material; (2) supply all data and information which may be required; (3) familiarize itself with the terms and conditions of such Governmental Approvals; (4) attend all required meetings and hearings; and (5) take all other action necessary in obtaining, maintaining, renewing, extending and complying with the terms of such Governmental Approvals, subject to the terms and conditions of this subsection. All permit and filing fees required in order to obtain and maintain Governmental Approvals shall be paid by the Company, regardless of the identity of the applicant or permittee. The Company shall not knowingly take any action in any application, data submittal or other communication with any Governmental Body regarding Governmental Approvals or the terms and conditions thereof that would impose any unreasonable cost or unreasonable burden on the County or that would materially contravene any County policies with respect to the matters contained therein.  
12.8.2 Data and Information. All data, information and action required to be supplied or taken by the Company in connection with the Governmental Approvals required for the Operation Services shall be supplied and taken on a timely basis considering the requirements of Applicable Law. The data and information supplied by the Company to the County and all Governmental Bodies shall be correct and complete in all material respects. The Company shall be responsible for any schedule and cost consequences that may result from the submission of materially incorrect or incomplete information.  

12.8.3 Non-Compliance and Enforcement. The Company shall report to the County, immediately upon obtaining knowledge thereof, all violations of the terms and conditions of any Governmental Approval or Applicable Law pertaining to the Project and shall have all obligations and responsibilities with respect thereto as set forth in Section 12.7 (Compliance with Applicable Law). The County, in its capacity as the counterparty to the Company under this Service Contract, shall have the right independently to enforce compliance with this Service Contract regarding the requirements of any Governmental Approval regardless of whether a concurrent or different regulatory enforcement action has been undertaken by any other Governmental Body, including PDEQ.  

12.8.4 Reports to Governmental Bodies. The Company shall prepare all periodic and annual reports, make all information submittals and provide all notices to all Governmental Bodies required by all Governmental Approvals and under Applicable Law with respect to the Project.  Reports that are the responsibility of the Company under this Section shall contain all information required by the Governmental Body.  

12.8.5 Potential Regulatory Change. The Company shall keep the County regularly advised as to potential changes in regulatory requirements affecting the Biogas treatment or electricity generation industries, as applicable, and the Project of which it has knowledge, and provide recommended responses to such potential changes so as to mitigate reasonably anticipated adverse economic impacts on the County should a Change in Law actually occur.

ARTICLE XIII: INSURANCE AND INDEMNIFICATION
13.1 INSURANCE. Company shall procure, prior to beginning any activities on the Leased Premises, and maintain throughout the term of this Service Contract, the following insurance from an insurance company or companies reasonably acceptable to County:

13.1.1 Commercial General Liability insurance with coverage at least as broad as ISO form CG 00 01 in an amount not less than $5,000,000, per occurrence, covering the Leased Premises and all activities thereon, endorsed to include Pima County as an additional insured with coverage at least as broad as ISO form CG 20 10 11/85 or its industry equivalent. The policy shall not include exclusions for property damage from explosion, collapse or underground hazard, or inadvertent construction defects.
13.1.2 Commercial Automobile Liability insurance with coverage at least as broad as ISO form CA 00 01 in an amount not less than $1,000,000 for vehicles actually used in the operations at the Leased Premises (as compared to used for simple commuting). 

13.1.3 Workers’ Compensation insurance with statutory limits, with Employers’ Liability coverage in an amount not less than $1,000,000 per injury, illness, or disease. The policy shall contain a waiver of subrogation against the County. 

13.1.4 Employer’s Liability having coverage limits of $1,000,000 for each accident, $1,000,000 for disease (each employee), and $1,000,000 for disease (policy limit). The policy shall contain a waiver of subrogation against the County. 

13.1.5 Commercial Property, Boiler and Machinery insurance with coverage at least as broad as ISO forms CP 00 01 and BM 00 20, covering the full replacement cost of all improvements on the Leased Premises.

13.1.6 Contractor Pollution Liability insurance written on an occurrence form basis and having coverage for any one occurrence or claim of not less than $10,000,000 and an annual aggregate limit of $10,000,000. If the policy is written on a “claims made” form, Company shall continue such coverage, either through policy renewals or the purchase of an extended discovery period, if such extended coverage is available, for three years from the termination of the Design Build Work. County shall be named as an additional insured. The retroactive date or “prior acts inclusion date” of any such “claims made” policy must be no later than the date of the Construction Date.  In the event capital improvements are made to the Project, Company shall maintain Contractor Pollution Liability insurance during the course of such improvements.
13.1.7 Company’s Pollution Liability Insurance written on an occurrence form basis and having coverage for any one occurrence or claim of not less than $10,000,000 and an annual aggregate limit of $10,000,000.  If the policy is written on a “claims made” form, Company shall continue such coverage, either through policy renewals or the purchase of an extended discovery period, if such extended coverage is available, for three years from the termination of the Service Contract . County shall be named as an additional insured. The retroactive date or “prior acts inclusion date” of any such “claims made” policy must be no later than the date of the Construction Date.  In the event capital improvements are made to the Project, Company shall maintain Contractor Pollution Liability insurance during the course of such improvements.

13.1.8 Builder’s Risk insurance covering all Design Build Work other than the design. The builder’s risk policy:

13.1.8.1 Shall be written on a complete value basis in an amount not less than the full replacement value of the Project;

13.1.8.2 Shall be written on an all risks basis, including coverage for flood, water damage, windstorm, earth movement, earthquake, reinstatement of Limit after Loss (excepts for earthquake, named windstorm and flood which may be subject to annual aggregates), and terrorism (excluding loss from a non-certified act of terrorism that involves nuclear, biological or chemical materials); 
13.1.8.3 Shall specifically cover loss or damage arising as a consequence of faulty workmanship or materials or design error;

13.1.8.4 May exclude loss arising from war and related causes, terrorism arising from nuclear, biological or chemical materials, and nuclear perils;

13.1.8.5 May exclude dishonest acts of the Company’s employees, mysterious disappearance, and ordinary wear and tear;

13.1.8.6 May include deductible or self-insured retention; 
13.1.8.7 Shall be purchased and maintained at Company’s sole expense; and 

13.1.8.8 Shall extend until Final Completion.

13.2 Certificates. Company shall provide County with copies of certificates of insurance showing the current status of all insurance policies. Company shall, in addition, provide full, certified copies of all required insurance policies when requested by County in writing.  All certificates of insurance shall provide for a guaranteed thirty (30) days written notice of cancellation, non-renewal, or material change. Any modifying language in a certificate of insurance must be deleted. County shall be an “additional insured” on all liability insurance policies.

13.3 Waiver of Subrogation Each party waives its claims and subrogation rights against the other for losses typically covered by property insurance coverage.

13.4 Changes to Insurance Requirements. County may review and alter the coverage, form, and amount of insurance required hereunder at any time.  County shall notify Company in writing of any changes to the aforesaid insurance requirements, and Company shall have sixty (60) days to comply with the requirements as changed.

13.5 Additional Insureds. Using ISO endorsement CG 20 10 of 11 85 or equivalent substitution (CG 20 37), the Company shall name the County and its officers, officials and employees, as additional insureds (the “Additional Insureds”) on all policies required under Section 13.1 of this section (other than with respect to the required workers’ compensation and employer liability coverage and professional liability coverage). The Company shall waive the subrogation rights of its various insurance carriers in favor of the County for the policies required under Section 13.1 of this section (other than with respect to the required professional liability coverage). 

13.6 Non-Recourse. All insurance policies shall provide that the insurers shall have no recourse against the Additional Insureds for payment of any premium or assessment and shall contain a severability of interest provision in regard to the Company's liability policies.

13.7 Qualifications of Insurers. Except for the professional liability or errors and omissions insurance, the Company shall obtain the insurance set forth herein with insurance companies that carry a minimum of a Best’s “A-VII” equivalent rating. In addition, insurance may not be obtained or maintained with insurers that are prohibited from conducting business in the State.

13.8 General. Coverage provided by the Contractor shall not be limited to the liability assumed under the indemnification provisions of the Service Contract. Company’s insurance shall be primary insurance and non-contributory with respect to all other available sources.  
13.9 INDEMNIFICATION.  

13.9.1 Indemnification by the Company. The Company shall indemnify, defend and hold harmless the County, and its elected officials, appointed officers, employees, representatives, agents, consultants and contractors (each, a “County Indemnitee”), from and against (and pay the full amount of) any and all Loss-and-Expense incurred by a County Indemnitee to third parties resulting from or in connection with (or alleged to result from or in connection with): (1) any failure by the Company to perform its obligations under this Service Contract; (2) the negligent acts, errors or omissions or willful misconduct of the Company or any of its officers, directors, employees, agents, representatives or Subcontractors in connection with this Service Contract; (3) disputes among unions or trade organizations representing employees of the Company or its Subcontractors in connection with the performance of the Design-Build Work, as provided in subsection 8.16.4 (Labor Disputes); (4) any Subcontractor claims, as provided in subsections 8.19.1.6 (Encumbrances) and 17.10.2 (Indemnity for Subcontractor Claims); or (5) the infringement or unauthorized use of any patent, trademark, copyright or trade secret, as and to the extent provided in subsection 17.3.1 (Protection from Infringement). The Company agrees that its indemnification obligations under Item (1) of this Section shall apply with respect to any failure by the Company to perform under this Service Contract, notwithstanding that indemnification is specifically mentioned with respect to certain obligations in this Service Contract but not other obligations. The Company’s indemnity obligations hereunder shall not be limited by any coverage exclusions or other provisions in any insurance policy maintained by the Company which is intended to respond to such events. The Company shall not, however, be required to reimburse or indemnify any County Indemnitee for any Loss-and-Expense to the extent resulting from the negligence or willful misconduct of any County Indemnitee or to the extent attributable to any Uncontrollable Circumstances event which is not covered by the Required Insurance. A County Indemnitee shall promptly notify the Company of the assertion of any claim against it for which it is entitled to be indemnified hereunder, and the Company shall have the right to assume the defense of the claim in any Legal Proceeding and to approve any settlement of the claim. These indemnification provisions are for the protection of the County Indemnitee only and shall not establish, of themselves, any liability to third parties.  The provisions of this Section shall survive termination of this Service Contract.

13.9.2 Indemnification by the County. The County shall, to the extent permitted by law, indemnify, defend and hold harmless the Company and its officers, directors and employees (each a “Company Indemnitee”) from any and all present or future claims, demands, and causes of action in law or equity to the extent caused by (1) the negligent or intentionally wrongful acts of the officers, authorized agents or employees of the County in connection with County’s duties under this Service Contract; and (2) any failure by the County to perform its obligations under this Service Contract. The County’s indemnity obligations hereunder shall not be limited by any coverage exclusions or other provisions in any insurance policy maintained by the County that is intended to respond to such events, but shall be limited to the extent provided in Section 17.2 (Limited Recourse to County).  Notwithstanding any of the foregoing, the County shall not be required to reimburse or indemnify any Company Indemnitee under this subsection to the extent (1) arising as a consequence of a claim, demand or cause of action in law or equity initiated or otherwise asserted by an Affiliate of the Company or any of its Subcontractors, or (2) caused by a failure of the Company to perform its obligations under this Service Contract or by the negligence or willful misconduct of any Company Indemnitee. A Company Indemnitee shall promptly notify the County of the assertion of any claim against it for which it is entitled to be indemnified hereunder, and the County shall have the right to assume the defense of the claim in any Legal Proceeding and to approve any settlement of the claim. These indemnification provisions are for the protection of the Company Indemnitees only and shall not establish, of themselves, any liability to third parties. The provisions of this Section shall survive termination of this Service Contract.

ARTICLE XIV: DISPUTE RESOLUTION PROCEDURES
14.1 Generally. Except as provided in subsection 14.6 of this Section, each party shall follow the dispute resolution procedures set forth in this Section to attempt to resolve and settle disputes between themselves concerning the rights, obligations and liabilities of the parties. The dispute resolution procedures set forth in this Section are intended to encourage a negotiated resolution of disputes in a prompt and efficient manner without resort to arbitration or litigation, which should be a last resort.

14.2 Informal Negotiations. Representatives of the County and the Company with day-to-day involvement in the administration of this Service Contract and the performance of the Contract Services shall initially and promptly enter into negotiations to attempt to address and resolve any disputes that may arise concerning this Service Contract. In connection with such negotiations, the party asserting the dispute shall provide the other with a written description of the nature of the dispute, along with reasonable supporting documentation. The parties shall consider involving senior representatives and other upper management personnel of each party in the informal negotiation process, as well as other representatives of the parties not actively involved in the day-to-day activities associated with the dispute who might be able to take a broader look at the dispute in the context of the overall objectives of the Project and this Service Contract. Upon the expenditure of reasonable efforts towards resolution of a dispute through such informal negotiations without reaching agreement, a party may declare that the informal negotiations have been exhausted and such party may request Non-Binding Mediation in accordance with this Section.

14.3 Rights to Request and Decline Non-Binding Mediation. Subject to the requirements of subsection 14.2 of this Section, either party may request Non-Binding Mediation of any dispute arising under this Service Contract, whether technical or otherwise. The non-requesting party may decline the request in its reasonable discretion. If there is concurrence that any particular matter shall be mediated, the provisions of this Section shall apply.  The costs of such Non-Binding Mediation shall be divided equally between the County and the Company.

14.4 Procedure. The Mediator shall be a professional engineer, attorney or other professional mutually acceptable to the parties who has no current or on-going relationship to either party. The Mediator shall have full discretion as to the conduct of the mediation. Each party shall participate in the Mediator’s program to resolve the dispute until and unless the parties reach agreement with respect to the disputed matter or one party determines in its sole discretion that its interests are not being served by the mediation.

14.5 Non-Binding Effect. Mediation is intended to assist the parties in resolving disputes over the correct interpretation of this Service Contract. No Mediator shall be empowered to render a binding decision.

14.6 Relation to Judicial Legal Proceedings. Nothing in this Section shall operate to limit, interfere with or delay the right of either party under this Article to commence judicial Legal Proceedings upon a breach of this Service Contract by the other party, whether in lieu of, concurrently with, or at the conclusion of any Non-Binding Mediation.
ARTICLE XV: DEFAULT/TERMINATION

15.1 Company Default. The occurrence of any one or more of the following events shall constitute a default and breach of this Service Contract by Company for which County may terminate this Service Contract:

15.1.1 Operation of Leased Premises. The vacating or abandonment of the Leased Premises, or cessation of activities thereon, or any portion thereof, by Company, where such abandonment shall continue for a period of ten (10) calendar days after notice of such default is sent by County to Company. 

15.1.2 Monetary Obligations. The failure by Company to make any payment required to be made by Company hereunder, as and when due, where such failure shall continue for a period of ten (10) calendar days after notice from County that such payment is due.

15.1.3 Insurance. The failure by Company to maintain insurance policies as set forth above for any period of time, in which event Company must immediately cease all operations at the Leased Premises until such insurance is obtained. 

15.1.4 Violation of Law. Violation of any law by Company, or the conduct of any unlawful activities on the Leased Premises that are permitted by Company, either tacitly or explicitly, or which Company has not taken reasonable means to prevent after Company becomes or in the exercise of reasonable diligence should have become aware that such activities are being conducted.

15.1.5 Health and Safety Violation. Any action or omission by Company that, in the County’s reasonable judgment, causes a threat to the health or safety of the general public, County personnel or the users of the Leased Premises.

15.1.6 Other Covenants. The failure by Company to observe or perform any other of the covenants, conditions or provisions of this Service Contract to be observed or performed by Company, where such failure shall continue for a period of thirty (30) days after written notice thereof by County to Company; provided, however, that if the nature of Company’s default is such that more than thirty (30) days are reasonably required for its cure, then Company shall not be deemed to be in default if Company commences such cure within said thirty (30) day period and thereafter diligently prosecutes such cure to completion provided such cure is completed within one hundred and twenty (120) days of the notice by County. 

15.2 County Default. Failure by County to comply with its obligations under this Service Contract, within thirty (30) days after County’s receipt of written notice from Company detailing the nature of the obligation, shall constitute a default by County hereunder.

15.3 Remedies. 

15.3.1 All Remedies Available. Either party may pursue any remedies provided by law and in equity for the breach of this Service Contract, including termination of the Service Contract. No right or remedy is intended to be exclusive of any other right or remedy and each shall be cumulative and in addition to any other right or remedy existing at law or in equity or by virtue of this Service Contract.  

15.3.2 Cure by County. Should Company fail to perform in a timely manner any of the covenants or terms of this Service Contract on its part to be performed, County may (but is not obligated to) perform the same and charge Company for the costs thereof, together with interest thereon at the maximum legal rate for individuals from the date upon which the expense shall have been incurred.

15.3.3 Cure for County Default. Should the County be in default, Company may, in its discretion, waive the default or accept payment from County in the amount provided in Appendix 7 (Demobilization and Removal Cost).  

15.4 COUNTY CONVENIENCE TERMINATION DURING THE DESIGN-BUILD PERIOD.

15.4.1 Termination Right and Fee. The County shall have the right at any time prior to the Acceptance Date, exercisable in its sole discretion for any reason upon 30 days’ written notice to the Company, to terminate this Service Contract. Upon any such termination, the County shall pay the Company all sums due the Company for all Design-Build Work performed up to the Termination Date plus a termination fee of $______________; provided, however, that prior to the Construction Date established pursuant to Section 8.2 (Construction Date), such termination fee shall be $_____________.  

15.4.2 Delivery of Design-Build Period Work Product to the County. Concurrently with payment by the County to the Company of the amount due upon any convenience termination of this Service Contract under this Section, the Company shall deliver to the County all of its Design-Build Period work product produced hereunder during the Term, which work product immediately shall become the property of the County. The County’s use of any such work product for any purpose other than the Design-Build Work shall be at its own risk and the Company shall have no liability therefor.

15.5 COUNTY CONVENIENCE TERMINATION DURING THE OPERATION PERIOD.

15.5.1 Termination Right and Fee. The County shall have the right at any time during the Operation Period, exercisable in its sole discretion, for its convenience and without cause, to terminate this Service Contract upon 60 days’ written notice to the Company. If the County exercises its right to terminate this Service Contract pursuant to this Section, the County shall pay the Company the Project Improvements Surrender Cost as provided in Appendix 8.  
15.5.2 Uncontrollable Circumstances. In the event an Uncontrollable Circumstance causes a total constructive loss of the Project and thereupon the County elects to exercise its right of convenience termination under this Section, the County shall not be required to pay the Company the convenience termination fee set forth in subsection 15.5.1. A “total constructive loss” for this purpose shall be deemed to have occurred: (1) if so determined by the casualty insurance carrier; or (2) if the Project is substantially inoperable for a period of at least six months following the occurrence of the Uncontrollable Circumstance.  
15.5.3 Payment of Amounts Owing Through the Termination Date and Termination Costs. Upon any termination pursuant to this Section, the parties shall each be entitled to all amounts due for completed Biogas, electrical power, and thermal energy sales and for all amounts due under the Take or Pay Obligation but not yet paid as of the Termination Date.  

15.6 GENERAL PROVISIONS REGARDING CONVENIENCE TERMINATION.
15.6.1 Termination Fee Payment Contingent Upon Surrender of Possession. The County shall have no obligation to pay the applicable termination fee provided for under Sections 15.4 (County Convenience Termination During the Design-Build Period) or 15.5 (County Convenience Termination During the Operation Period), as applicable, except concurrently with the surrender of possession and control by the Company of the Project Site to the County.

15.6.2 Adequacy of Termination Payment. The Company agrees that the applicable termination fees provided for in Sections 15.3.3 (Cure for County Default), 15.4 (County Convenience Termination During the Design-Build Period) and 15.5 (County Convenience Termination During the Operation Period), as applicable, shall fully and adequately compensate the Company and all Subcontractors for all foregone potential profits, loss-and-expense, and charges of any kind whatsoever (whether foreseen or unforeseen), including initial transition and mobilization costs and demobilization, employee transition and other similar wind-down costs, attributable to the termination of the Company’s right to perform this Service Contract. With respect to the County’s rights to terminate this Service Contract for its convenience without the requirement of paying the applicable termination fee under the circumstances specified in subsections 15.5.2 and 15.5.3, the Company acknowledges that such rights constitute an essential part of the overall consideration for this Service Contract and agrees to waive any right to compensation for the losses, costs and expenses associated with the termination of the Company’s right to perform this Service Contract, as described in this subsection, except as provided in subsection15.5.4 (Payment of Amounts Owing Through the Termination Date and Termination Costs) with respect to payment of amounts owed to the Company through the Termination Date.

15.6.3 Convenience Termination Rights as Consideration. The right of the County to terminate this Service Contract for its convenience and in its sole discretion in accordance with Sections 15.4 (County Convenience Termination During the Design-Build Period) and 15.5 (County Convenience Termination During the Operation Period) constitutes an essential part of the overall consideration for this Service Contract, and the Company hereby waives any right it may have under Applicable Law to assert that the County owes the Company a duty of good faith dealing in the exercise of such right.

15.6.4 Completion or Continuance by County. After the date of any termination under this Section, the County may at any time (but without any obligation to do so) take any and all actions necessary or desirable to continue and complete the Contract Services so terminated, including entering into contracts with other contractors and operators.
ARTICLE XVI : UNCONTROLLABLE CIRCUMSTANCES
16.1
Relief from Obligations. Except as expressly provided under the terms of this Service Contract, neither party to this Service Contract shall be liable to the other for any loss, damage, delay, default or failure to perform any obligation to the extent it results from an Uncontrollable Circumstance.  The parties agree that the relief for an Uncontrollable Circumstance described in this Section shall apply to all obligations in this Service Contract, except to the extent specifically provided otherwise, notwithstanding that such relief is specifically mentioned with respect to certain obligations in this Service Contract but not other obligations. The occurrence of an Uncontrollable Circumstance shall not excuse or delay the performance of a party’s obligation to pay monies previously accrued and owing under this Service Contract, or to perform any obligation hereunder not affected by the occurrence of the Uncontrollable Circumstance. Company shall continue to be obligated to pay the Base Rent Payment during any uncontrollable Circumstance event.
16.2
Notice and Mitigation. The party that asserts the occurrence of an Uncontrollable Circumstance (the “Affected Party”) shall notify the other party (the “Other Party”) by telephone, facsimile or email (with confirmation of receipt), on or promptly after the date the party experiencing such Uncontrollable Circumstance first knew of the occurrence thereof, followed within 15 days by a written description of: (1) the Uncontrollable Circumstance and the cause thereof (to the extent known); and (2) the date the Uncontrollable Circumstance began, its estimated duration, the estimated time during which the performance of such party’s obligations hereunder shall be delayed, or otherwise affected. As soon as practicable after the occurrence of an Uncontrollable Circumstance, the Affected Party shall also provide the Other Party with a description of: (i) the amount, if any, by which the Production Payment is proposed to be adjusted as a result of such Uncontrollable Circumstance; and (ii) its estimated impact on the other obligations of such party under this Service Contract. The Affected Party shall also provide prompt written notice of the cessation of such Uncontrollable Circumstance. Whenever such act, event or condition shall occur, the party claiming to be adversely affected thereby shall, as promptly as practicable, use all reasonable efforts to eliminate the cause therefor, reduce costs and resume performance under this Service Contract. While the Uncontrollable Circumstance continues, the Affected Party shall give notice to the Other Party, before the first day of each succeeding month, updating the information previously submitted. The Affected Party shall bear the burden of proof, and shall furnish promptly any additional documents or other information relating to the Uncontrollable Circumstance reasonably requested by the Other Party.

16.3
Conditions to Performance and Schedule Relief. In the event of an Uncontrollable Circumstance, the Affected Party shall, subject to the limitations specifically provided for in this Service Contract, be entitled to relief from the performance of its obligations hereunder, an extension of schedule, relief from Gas Take or Pay Obligations, or any combination thereof, which properly reflects the interference with performance or the time lost, in each case as a result thereof, but only to the minimum extent reasonably forced on the Affected Party by the event, and the Affected Party shall perform all other obligations required under the Service Contract. The proceeds of any Required Insurance available to meet any such payment requirement, including any deductible required to be paid by the Company or the County, shall be applied to such purpose prior to any determination of adjustment of the Gas Take or Pay Obligation under this Section.  In the event that the Affected Party believes it is entitled to any relief on account of an Uncontrollable Circumstance, it shall furnish the Other Party written notice of the specific relief requested and detailing the event giving rise to the claim within 30 days after the giving of notice delivered pursuant to subsection 16.2 of this Section, or if the specific relief cannot reasonably be ascertained and such event detailed within such 30-day period, then within such longer period within which it is reasonably possible to detail the event and ascertain such relief.  Within 30 days after receipt of such a timely submission from the Affected Party, the Other Party shall issue a written determination as to the extent, if any, it concurs with the Affected Party’s claim for performance, Gas Take or Pay Obligation or schedule relief, and the reasons therefor. The Affected Party acknowledges that failure to mitigate, or to give timely notice pertaining to, an Uncontrollable Circumstance as required under this Section may adversely affect the Other Party. To the extent the Other Party asserts that any such adverse effect has occurred and that the relief to the Affected Party should be reduced to account for such adverse effect, the Affected Party shall have the affirmative burden of refuting the Other Party’s assertion. Absent such refutation, the reduction in relief to the Affected Party in such circumstances shall be effective. The agreement of the parties as to the specific relief to be given the Affected Party hereunder on account of an Uncontrollable Circumstance shall be evidenced by a Contract Administration Memorandum, Administrative Service Contract Modification, or a Change Order, as applicable.

16.4
Schedule Relief during the Design-Build Period. In order to be entitled to an adjustment to the Scheduled Acceptance Date, the Extension Period or to the number of days allowed for the achievement of Final Completion, the Company must demonstrate the impact of the Uncontrollable Circumstance on the Company’s critical path completion schedule, as updated, maintained and revised by the Company in accordance with subsection 8.1.4 (Schedule and Reports).  In no event shall the Company be entitled to relief pursuant to this Section for delays caused by Company Fault or otherwise not attributable to an Uncontrollable Circumstance impacting the Company’s critical path completion schedule.

16.5
Acceptance of Relief Constitutes Release. The Affected Party’s acceptance of any performance, Gas Supply/Take Obligation or schedule adjustment under this Section shall be construed as a release of the Other Party by the Affected Party (and all persons claiming by, through, or under the Affected Party) from any and all losses or expenses resulting from, or otherwise attributable to, the event giving rise to the adjustment claimed.

ARTICLE XVII: MISCELLANEOUS PROVISIONS
17.1
RELATIONSHIP OF THE PARTIES. The Company is an independent contractor of the County and the relationship between the parties shall be limited to performance of this Service Contract in accordance with its terms.  Neither party shall have any responsibility with respect to the services to be provided or contractual benefits assumed by the other party.  Nothing in this Service Contract shall be deemed to constitute either party a partner, agent or legal representative of the other party. No liability or benefits, such as workers compensation, pension rights or liabilities, or other provisions or liabilities arising out of or related to a contract for hire or employer/employee relationship, shall arise or accrue to any party’s agent or employee as a result of this Service Contract or the performance thereof.

17.2
LIMITED RECOURSE TO COUNTY. No recourse shall be had to the general fund or general credit of the County for the payment of any amount due the Company hereunder, whether on account of any indemnity payment, or for any payment or claim of any nature arising from the performance or non-performance of the County’s obligations hereunder. The sole recourse of the Company for all such amounts shall be to the funds held in the County’s wastewater utility enterprise fund. All amounts held in the wastewater utility enterprise fund shall be held for the uses permitted and required thereby, and no such amounts shall constitute property of the Company. 
17.3
PROPERTY RIGHTS.  

17.3.1
Protection from Infringement. The Company shall pay all royalties and license fees in connection with the Contract Services during the Term.  The Company shall indemnify, defend and hold harmless the County Indemnities in accordance with and to the extent provided in subsection 13.9.1 (Indemnification by the Company) from and against any and all Loss-and-Expense arising out of or related to the infringement or unauthorized use of any patent, trademark, copyright or trade secret relating to, or for the Design-Build Work and the Operation Services. The Company’s indemnity pursuant to this Section shall apply only when infringement occurs or is alleged to occur from the intended use for which the Deliverable Material, process or equipment was provided by the Company pursuant to this Service Contract.  Without limiting any of the County’s rights upon termination in accordance with Article XV (Default/Termination), the provisions of this Section set forth the Company’s entire liability with respect to infringement. The provisions of this Section shall survive termination of this Service Contract.

17.3.2
Substitutes for Deliverable Material, Process or Equipment. In the event the Company or the County is enjoined from using any Deliverable Material, process or equipment, the Company, at its sole cost and expense, shall: 
17.3.2.1 acquire the right to legally use such infringing Deliverable Material, process or equipment (or any affected Design-Build Work) under infringed patents or copyrights; or

17.3.2.2 modify or replace such Deliverable Material, process or equipment (or any affected Design-Build Work) with un-infringed Deliverable Material, process or equipment (or any affected Design-Build Work) equivalent in quality, performance, useful life and technical characteristics and development; provided, however, that any such modification or replacement shall be subject to the County’s approval, which shall not be unreasonably withheld or delayed. 
17.3.3
Unless otherwise agreed to by the parties, the Company’s obligations under this Section shall not apply to (1) infringement resulting from County-directed Major Contract Amendments, (2) infringement resulting from unauthorized additions, changes or modifications to the Deliverable Material, process or equipment made or caused to be made by the County subsequent to delivery by the Company, or (3) any claimed infringement which is settled without the consent of the Company.  
17.3.4 Intellectual Property Developed by the Company. All intellectual property developed by the Company at or through the use of the Project or otherwise in connection with the performance of the Contract Services shall be owned by the Company subject to the terms and conditions of this Section, and, upon Termination and County acquisition of the Project, is hereby licensed to the County on a non-exclusive, cost free, perpetual basis for use by the County and any successor operator of the Project (but, with respect to any successor operator, only in connection with the operation of the Project). Such intellectual property shall include technology, inventions, innovations, processes, know-how, formulas and software, whether protected as proprietary information, trade secrets, or patents. The County shall have an irrevocable, perpetual and unrestricted right to use such intellectual property for purposes of operating and maintaining the Project following the Termination Date.  The County shall not license, transfer or otherwise make available such intellectual property to any third-party without the written consent of the Company, which consent is hereby granted for purposes of operating the Project following the Termination Date.  The County’s use of any such intellectual property for purposes other than in connection with the Project shall be at its own risk and the Company shall have no liability therefor.

17.4
Notices. Any notices required hereunder shall be delivered personally or by certified mail, directed as follows:

	If to County:

Director

Pima County Regional Wastewater      Reclamation Dept.

201 N. Stone Ave., 8th Flr.

Tucson AZ  85701-1207
With a copy to:

Pima County Attorney’s Office

Civil Division

32 N. Stone Ave, Ste. 2100

Tucson AZ  85701
	If to Company:


17.5
Assignment/Subletting. Company shall not either voluntarily or by operation of law, assign, transfer, mortgage, pledge, hypothecate or encumber this Service Contract or any interest therein, and shall not sublet the Leased Premises or any part thereof, or any right or privilege appurtenant thereto, or allow any other person (the employees, agents, servants and invitees of Company excepted) to occupy or use the Leased Premises, or any portion thereof, without first obtaining the written consent of County Board of Supervisors. Company acknowledges that County has approved this Service Contract, with a specific rental rate, based on the special nature of Company and the public health and economic benefits provided by Company’s operations, and that County may therefore withhold consent to a proposed sublease or assignment if in County’s sole judgment the operations of the proposed sub lessee or assignee do not provide the same type and level of public benefit. Consent to one assignment, subletting, occupation or use by any other person shall not be deemed to be consent to any other assignment, subletting, occupation, or use by another person. Consent to any such assignment or subletting shall in no way relieve Company of any liability under this Service Contract and shall not impose any additional burden or obligation on County. Any such assignment or subletting without such consent shall be void, and shall constitute a default under the terms of this Service Contract. 
17.6
Surrender of Leased Premises; Holding Over. On the last day or earlier termination of the Term of this Service Contract, Company shall quit and surrender the Leased Premises. Any holding over with the consent of County after termination or end of the Term shall be construed to be a tenancy from month-to-month upon the same terms and conditions as provided in this Service Contract, to the extent applicable. Company’s obligations under this Article shall survive the expiration or earlier termination of the Term of this Service Contract. 

17.7
Right to Inspect Records. Company shall keep true, accurate and complete books, records, accounts, contacts and data sufficient to support and to verify calculation of the Lease Payments owed and compliance with all terms, covenants, and operations of Company under this Service Contract.  All such Records shall be kept for not less than five (5) years after the close of the accounting period to which the books and records relate. COUNTY, through its staff or its designated agents or representatives shall have the right at all reasonable times and upon three (3) Business Days notice, to inspect the books, accounts, contracts, records and data within the possession or control of Company pertaining to the production, transportation or sale of Biomethane or electricity/thermal energy, as applicable, produced from the Project, or the operations of the Project (other than any such information that is subject to attorney-client privilege), including, without limitation, information relating to third parties that verifies price, value, or quantity of Biomethane or electricity/thermal energy, as applicable, generated by and sold from the Project, and Company’s hedging contracts and related arrangements related to such sales. County’s inspections may occur within reasonable business hours at a mutually agreeable location. Any third party confidentiality requirements applicable to such documents shall not be grounds for denial of County’s access to relevant information under this section; provided that County shall take all necessary steps to protect the confidentiality of those documents, consistent with legal requirements applicable to the County including compliance with Arizona public records law ( A.R.S. §§ 39-101 through 39-161).  In the event County’s inspection of Company’s records discloses material errors affecting the rights of the Parties under this service Contract, Company shall be responsible for the reasonable cost of COUNTY's audit or inspection, and shall promptly pay such costs upon receipt of COUNTY's invoice. 
17.8
Cancellation for Conflict of Interest. This Service Contract may be cancelled for conflict of interest pursuant to A.R.S. § 38-511, the provisions of which are incorporated herein by this reference.

17.9
Company not an Agent of County. Company is not an agent of County for any purpose under this Service Contract or otherwise.  Company shall control activities on the Leased Premises, and County shall not control those activities.  Company’s employees and servants shall not be under the control of County.

17.10
SUBCONTRACTORS.

17.10.1
Subcontract Terms and Subcontractor Actions. The Company shall retain full responsibility to the County under this Service Contract for all matters related to the Contract Services, notwithstanding the execution or terms and conditions of any Subcontract. Except as provided in Item (i) of the inclusions to the definition of Uncontrollable Circumstances, no failure of any Subcontractor used by the Company in connection with the provision of the Contract Services shall relieve the Company from its obligations hereunder to perform the Contract Services. The Company shall be responsible for settling and resolving with all Subcontractors all claims arising out of delay, disruption, interference, hindrance, or schedule extension caused by the Company or inflicted on the Company or a Subcontractor by the actions of another Subcontractor. Subcontracts entered into by the Company for the performance of the Contract Services shall neither supersede nor abrogate any of the terms or provisions of this Service Contract.

17.10.2
Indemnity for Subcontractor Claims. The Company shall pay or cause to be paid to all direct Subcontractors all amounts due in accordance with their respective Subcontracts. No Subcontractor shall have any right against the County for labor, services, materials or equipment furnished for the Contract Services. The Company acknowledges that its indemnity obligations under subsection 13.9.1 (Indemnification by the Company) shall extend to all claims for payment or damages by any Subcontractor who furnishes or claims to have furnished any labor, services, materials or equipment in connection with the Contract Services.

17.11
Non-Discrimination. Company shall comply with applicable local, state and federal laws, rules and regulations concerning equal employment opportunity and non-discrimination. Company shall further comply with the Americans with Disabilities Act, to the extent applicable to Company’s operation and the Leased Premises.

17.12
Choice of Law. The laws of the State of Arizona shall apply to any action relating to this Service Contract and any court action shall be brought in a State court in Pima County, Arizona.

17.13
Non-Waiver. The failure of either party to insist in any one or more instances upon the full and complete performance of any of the terms and provisions of this Service Contract to be performed by the other party, or to take any action permitted as a result thereof, shall not be construed as a waiver or relinquishment of the right to insist upon full and complete performance of the same or any other covenant or condition either in the past or in the future. The acceptance by either party of sums less than may be due and owing to it at any time shall not be construed as an accord and satisfaction.

17.14 ACTIONS OF THE COUNTY IN ITS GOVERNMENTAL CAPACITY.

17.14.1 Rights as Government Not Limited. Nothing in this Service Contract shall be interpreted as limiting the rights and obligations of the County under Applicable Law in its governmental or regulatory capacity (including police power actions to protect health, safety and welfare or to protect the environment), or as limiting the right of the Company to bring any action against the County, not based on this Service Contract, arising out of any act or omission of the County in its governmental or regulatory capacity; provided, however, that except as expressly provided elsewhere in this Service Contract, the County waives no defenses it may have under Applicable Law to claims or actions against it as a governmental or regulatory body.

17.4.2
No County Obligation to Issue Governmental Approvals. The County retains all issuance and approval rights it has under Applicable Law with respect to any Governmental Approval required with respect to the Project, the Design-Build Work or the Operation Services, and none of such rights shall be deemed to be waived, modified or amended as a consequence of the execution of this Service Contract. The County shall not be deemed to be in breach of or in default hereunder as a result of any delay or failure in the issuance or approval of any such Governmental Approval. 
17.15
CONTRACT ADMINISTRATION.

17.15.1
Administrative Communications. The parties recognize that a variety of contract administrative matters will routinely arise during the Term. These matters will by their nature involve requests, notices, questions, assertions, responses, objections, reports, claims, and other communications made personally, in meetings by phone, by mail and by electronic and computer communications. The purpose of this Section is to set forth a process by which the resolution of the matters at issue in such communications, once resolution is reached, can be formally reflected in the common records of the parties so as to permit the orderly and effective administration of this Service Contract. 
17.15.2
Contract Administration Memoranda. The principal formal tool for the administration of routine matters arising under this Service Contract between the parties which do not require a Service Contract Amendment shall be a “Contract Administration Memorandum”. A Contract Administration Memorandum shall be prepared, once all preliminary communications have been concluded, to evidence the resolution reached by the County and the Company as to matters of interpretation and application arising during the course of the performance of their obligations hereunder. Such matters may include, for example: (1)  issues as to the meaning, interpretation, application or calculation to be made under any provision hereof; (2) notices, waivers, releases, satisfactions, confirmations, further assurances and approvals given hereunder; and (3) other similar contract administration matters. 
17.15.3 Procedures. Either party may request the execution of a Contract Administration Memorandum. When resolution of the matter is reached, a Contract Administration Memorandum shall be prepared by or at the direction of the County reflecting the resolution. The Contract Administration Memorandum shall be numbered, dated, signed by the Contract Representative of each party, and, at the request of the County, co-signed by a Senior Supervisor for the Company. The County and the Company each shall maintain a parallel, identical file of all Contract Administration Memoranda, separate and distinct from all other documents relating to the administration and performance of this Service Contract. 
17.15.4 Effect. The executed Contract Administration Memoranda shall serve to guide the ongoing interpretation and performance of this Service Contract.  Any material change, alteration, revision or modification of this Service Contract, however, shall be effectuated only through a formal Service Contract Amendment authorized, approved or ratified by resolution of the County Board of Supervisors and properly authorized by the Company. 
17.16
AMENDMENT AND WAIVER.

17.16.1
Service Contract Amendments. Notwithstanding the provisions of Section 17.16 (Contract Administration), no material change, alteration, revision or modification of the terms and conditions of this Service Contract shall be made except through a written amendment to this Service Contract duly authorized, approved or ratified by the County and duly authorized by the Company (through either a Service Contract Amendment or an Administrative Service Contract Modification, as appropriate).

17.16.2
Waiver. Any of the terms, covenants, and conditions of this Service Contract may be waived at any time by the party entitled to the benefit of such term, covenant or condition if such waiver is in writing and executed by the party against whom such waiver is asserted.

17.17
NON-DISCRIMINATION. Company agrees to comply with all provisions and requirements of Arizona Executive Order 2009-09 including flow down of all provisions and requirements to any subcontractors. Executive Order 2009-09 supersedes Executive order 99-4 and amends Executive order 75-5 and may be viewed and downloaded at the Governor of the State of Arizona’s website http://www.azgovernor.gov/dms/upload/EO_2009_09.pdf which is hereby incorporated into this contract as if set forth in full herein. During the performance of this contract, Company shall not discriminate against any employee, client or any other individual in any way because of that person’s age, race, creed, color, religion, sex, disability or national origin.
17.18
AMERICANS WITH DISABILITIES ACT. The Company shall comply with all applicable provisions of the Americans with Disabilities Act (Public Law 101-336, 42 U.S.C. 12101-12213) and all applicable federal regulations under such act, including 28 CFR Parts 35 and 36.

17.19
LEGAL ARIZONA WORKERS ACT COMPLIANCE. The Company hereby warrants that it will at all times during the term of this Service Contract  comply with all federal immigration laws applicable to the Company’s employment of its employees, and with the requirements of A.R.S. § 23-214 (A) (together, the “State and Federal Immigration Laws”).  The Company shall further ensure that each Subcontractor who performs any work for the Company under this Service Contract likewise complies with the State and Federal Immigration Laws. The County shall have the right at any time to inspect the books and records of the Company and any Subcontractor in order to verify such party’s compliance with the State and Federal Immigration Laws. Any breach of the Company’s or any Subcontractor’s warranty of compliance with the State and Federal Immigration Laws, or of any other provision of this Section, shall be deemed to be a material breach of this Service Contract, subjecting the Company to penalties up to and including suspension or termination of this Service Contract.  If the breach is by a Subcontractor, and the Subcontract is suspended or terminated as a result, the Company shall be required to take such steps as may be necessary to either self-perform the services that would have been provided under the Subcontract or retain a replacement Subcontractor, as soon as possible so as not to delay project completion. The Company shall advise each Subcontractor of the County’s rights, and the Subcontractor’s obligations, under this Section by including a provision in each Subcontract substantially in the following form:

“Subcontractor hereby warrants that it will at all times during the term of this contract comply with all federal immigration laws applicable to Subcontractor’s employees, and with the requirements of A.R.S. § 23-214 (A). Subcontractor further agrees that County may inspect the Subcontractor’s books and records to insure that Subcontractor is in compliance with these requirements. Any breach of this paragraph by Subcontractor will be deemed to be a material breach of this contract, subjecting Subcontractor to penalties up to and including suspension or termination of this contract.”

Any additional costs attributable directly or indirectly to remedial action under this Section shall be the responsibility of the Company. In the event that remedial action under this Section results in delay to one or more tasks on the critical path of the Company’s construction or critical milestones schedule, such period of delay shall be deemed excusable delay for which the Company shall be entitled to an extension of time, but not costs.

17.20
SCRUTINIZED BUSINESS OPERATIONS. Pursuant to A.R.S. §§ 35-391.06 and 393.06, the Company hereby certifies that it does not have scrutinized business operations in Iran or Sudan. The submission of a false certification by the Company may result in action up to and including termination of this Service Contract.

17.21
Entire Agreement. This Service Contract shall constitute the entire contract between County and Company with respect to the Leased Premises and no modification hereof shall be binding unless in writing and signed by both parties.
TRANSACTION FORMS


TO THE DRAFT SERVICE CONTRACT

FOR THE

PIMA COUNTY WATER RECLAMATION FACILITY

DESIGN-BUILD-OPERATE PROJECT



between



PIMA COUNTY, ARIZONA

AND

[COMPANY]




Dated


TRANSACTION FORM A
FORM OF DEMOLITION BOND
(Penalty of this bond must be 100% of Company’s estimated cost to demolish the Project and restore the Project Site to its original condition)

KNOW ALL MEN BY THESE PRESENTS:

That, [____________], (hereinafter called the “Principal”), as Principal, and _____________________________________________________________, a corporation organized and existing under the laws of the State of ______________________________, and duly licensed and possessing a certificate of authority to transact surety business in the State of Arizona, with its principal office in the County of ______________ in the State of ____________________ (hereinafter called the “Surety”), as Surety, are held and firmly bound unto the Pima County, Arizona, (hereinafter called the “Obligee”), in the amount of [_______] Dollars ($____________), for the payment whereof, the said Principal and Surety bind themselves, and their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents.

WHEREAS, the Principal has entered into a certain written contract with the Obligee, dated as of the ___ day of ______, 201__, for the Pima County Biogas Utilization Design-Build-Own-Operate- Finance Project (the “Project”), which contract is hereby referred to and made part hereof as fully and to the same extent as if copied at length in this agreement.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the said Principal, upon termination of the Service Contract: (1) promptly demolishes the Project in accordance with Section 3.7 of the Service Contract; or (2) enters into an agreement with County wherein County purchases the Project assets from Company, this obligation is void.  Otherwise, it remains in full force and effect.

The prevailing party in a suit on this bond shall recover as a part of the judgment reasonable attorney fees that may be fixed by the court.

Witness our hands this _______ day of _________________, 200_.

	CONTRACTOR AS PRINCIPAL
	
	SURETY

	Company:
(Corp. Seal)
	
	Company:
(Corp. Seal)

	
	
	A.M. Best Rating:

	Signature:
	
	
	Signature:
	

	Name and Title:
	
	
	Name and Title:
	

	
	
	(Attach Certified Copy of Power of Attorney)

	
	
	By:
	

	
	
	(Arizona Resident Agent)


TRANSACTION FORM B

FORM OF PAYMENT BOND
(Penalty of this bond must be 100% of Company’s
estimated cost to construct the Project)

KNOW ALL MEN BY THESE PRESENTS:

That, [____________], (hereinafter called the “Principal”), as Principal, and _____________________________________________________________, a corporation organized and existing under the laws of the State of ______________________________, and duly licensed and possessing a certificate of authority to transact surety business in the State of Arizona, with its principal office in the County of ______________ in the State of ____________________ (hereinafter called the “Surety”), as Surety, are held and firmly bound unto the Pima County, Arizona, (hereinafter called the “Obligee”), in the amount of [_______] Dollars ($____________), for the payment whereof, the said Principal and Surety bind themselves, and their heirs, administrators, executors, successors and assigns, jointly and severally, firmly by these presents.

WHEREAS, the Principal has entered into a certain written contract with the Obligee, dated as of the ___ day of ______, 201__, for the Pima County Biogas Utilization Design-Build-Own-Operate- Finance Project (the “Project”), which contract is hereby referred to and made part hereof as fully and to the same extent as if copied at length in this agreement.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the said Principal promptly pays all monies due to all persons supplying labor or materials to the Principal or the Principal’s subcontractors in the prosecution of the construction provided for in the contract, this obligation is void.  Otherwise it remains in full force and effect.

The prevailing party in a suit on this bond shall recover as a part of the judgment reasonable attorney fees that may be fixed by the court.

Witness our hands this _______ day of _________________, 200_.

	CONTRACTOR AS PRINCIPAL
	
	SURETY

	Company:
(Corp. Seal)
	
	Company:
(Corp. Seal)

	
	
	A.M. Best Rating:

	Signature:
	
	
	Signature:
	

	Name and Title:
	
	
	Name and Title:
	

	
	
	(Attach Certified Copy of Power of Attorney)

	
	
	By:
	

	
	
	(Arizona Resident Agent)
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Appendix 2
TECHNICAL SPECIFICATIONS

2.1 technical specifications.

This Appendix sets forth the Technical Specifications for the Project. The Technical Specifications include the Design and Construction Requirements. The Technical Specifications Design and Construction Requirements shall consist of all requirements set forth in the main body of this Appendix 2 and the information identified below, which is set forth in the Technical Proposal Forms included in Attachment 2A and the Drawings included in Attachment 2B. Where more than one manufacturer is listed on a Technical Proposal Form, compliance with the Design and Construction requirements is achieved by providing one of the listed manufacturers.  

The following information, included in Attachments 2A and 2B, shall be Design and Construction Requirements:

2.1.1
Biogas Inflow Measurement and Control  

(1) Type

(2) Number (operating/standby)

(3) Capacity per unit, SCFM

(4) Description

2.1.2
Biogas Cleaning Backpressure System

(1)
Type

(2)
Number (operating and standby)

(3)
Capacity

(4)
Description

2.1.3
Biomethane Measurement and Control

(1) Type

(2) Number (operating/standby)

(3) Capacity per unit, SCFM

(4) Description

2.1.4
Biogas Treatment Facility

(1)
Type 
(2)
Number of trains (operating/standby)

(3)
Capacity of each unit (SCFM of Biogas)

(4)
Description

2.1.5
Power Generation

1.
Type

2.
Number of trains (operating and standby)

3.
Capacity (SCFM Biogas burned/power generated)

4.
Description

2.1.6 Waste Stream Management

(1)
Characterize (composition, volume, temperature, etc.) all waste streams going to sewer.
2.2 DESIGN-BUILD SCOPE OF WORK

This Appendix sets forth the Technical Specifications for the Project. The Project must meet the Acceptance Test Procedures and Standards and the Performance Guarantees when treating a Conservative Biogas Production Level, as defined in Appendix 11.________________ and a Maximum Flow of ____________. The Project Site plan must leave room to accommodate an future facility expansion to address the production of more biogas generated at the Ina Road WRF as population in the County increases over time. The Project design must also include the following elements:

· All Biomethane produced must meet all criteria of the appropriate pipeline owner for injection into the natural gas pipeline. 

· All power produced must comply with voltage, frequency, and phase requirements for connection to power purchaser’s system.

· All Biogas taken
 must receive full treatment. Venting or flaring of raw Biogas or of Biomethane from the Treatment Facility is not allowed except for emergency situations to prevent bodily injury or major property damage.  Flaring of tail gas from the Treatment Facility is allowed provided Company acquires the proper permit(s).
· Provision must be made for all required process control testing.

· The Company shall provide a PLC (Allen Bradley) to transmit real time SCADA information to the County for the parameters listed in Section 2.9 of this Appendix.  

The following elements are prohibited:

· Venting of raw Biogas and Biomethane except for emergency situations. 

· Flaring of raw Biogas and Biomethane at the Ina Road WRF except for emergency situations. No open flame flaring is permitted on the Leased Premises.

· Sending Biogas, or any Biogas derivative, back to the Ina Road WRF once it has been delivered to the Project site.

For purposes of the above prohibitions, an emergency situation exists only when there is the immediate threat of bodily harm or catastrophic equipment failure or major property damage.  

2.2.1
Product Distribution

2.2.1.1
Biomethane Pipeline

Under Option 1, the Company shall design and construct the Biomethane Pipeline to connect the Biogas Treatment Facility to either the SW Gas or El Paso Gas pipeline. The Biomethane pipeline shall be designed to handle the estimated Biomethane flow based upon the maximum projected Ina Road WRF Biogas production volume for year 2035. In addition, the biomethane pipeline shall be designed, constructed, and maintained in accordance with pipeline standards of the pipeline to which it is connected.


2.2.1.2
Power Connection/Waste Heat

Under Option 2, the Company shall design and construct such electrical power switching, conditioning, and transfer equipment as necessary to connect the Generation Facility to the TEP distribution system, or to the electrical distribution grid, or to the Ina Road WRF power system infrastructure, depending upon ultimate user. The power switching, conditioning, and transfer equipment shall be designed to handle the power generated by the Project based on the maximum projected Ina Road WRF Biogas production level volume for year 2035.  

2.2.2 RELIABILITY/REDUNDANCY CRITERIA

The Lessee/Developer shall design the Project with sufficient redundancy to ensure that it is operative at least 85% of the time including scheduled down-time.  

2.2.3
CODES AND STANDARDS
The Company shall perform the Design-Build Work in accordance with the Contract Standards, which include, among other things, full compliance with all applicable permits, ordinances, codes, standards and regulations. The Company shall use the latest requirements of the Governmental Body having jurisdiction. The Company shall be responsible for identifying and complying with all codes and standards that are applicable to the performance of the Design-Build Work in accordance with Applicable Law and Good Engineering and Construction Practice. 

2.2.4
SITEWORK AND DESIGN

The Project design shall be compatible with the ultimate capacity of Ina Road WRF to produce Biogas.  Accordingly, the Project shall be designed to accommodate future expansion. The Company shall design the Project Site in compliance with all Applicable Law to meet the following general objectives:

· The Project shall be designed and constructed in a manner that is both environmentally compatible with the Project Site and environmentally sustainable, in accordance with the requirements of the Pima County Development Service’s Building Safety and Sustainability Division.

· The Project shall be arranged on the Project Site for compliance with fire/safety vehicle access requirements.  

· The Project shall be designed to applicable seismic standards using design parameters suitable for the seismic areas.

· The Project shall be designed using materials and equipment consistent industry standard practices for buildings, structures, and pipelines.

· Building design, landscaping, and other visual Project elements shall be selected to minimize the frequency of maintenance while presenting a well-kept and pleasing appearance.

2.2.4.1
Specific Sitework Development Criteria

Criteria for Project Site development, reliability and redundancy, and process control are listed below:

· Arrange the Project Site layout so that facilities fit within the site constraints shown in  Appendix 1 to the Service Contract. The Project may occupy all or a portion of the site provided. 

· All process units capable of releasing odors shall be equipped with appropriate odor control.  

· Height limit not to exceed any applicable requirements including but not limited to the Pima County design code. 

· Contain and treat, to the degree required by permit, all surface runoff within the developed Project Site. Separately contain and treat surface runoff from areas that may contain spills from industrial processes.

2.2.4.2 Excavation, Filling, and Backfilling 

The Company shall be responsible for furnishing all supervision, labor, tools, materials, and equipment; performing all operations in connection with excavation of materials regardless of the character of that material; obtaining fill and backfill material approved by a licensed professional engineer specializing in soil mechanics to achieve final grade lines; and all activities necessary for disposal of excess excavated material. All necessary arrangements for obtaining fill material and topsoil from off-site borrow areas shall be the responsibility of the Company.

2.2.4.3
Landscaping
Landscaping shall be in compliance with the Pima County Landscape Design Manual.

Landscaping and irrigation shall use environmentally appropriate materials that are tolerant of the climate of the Project and compliant with all applicable Contract Standards. The proper use of plant materials and other design elements must demonstrate environmental responsibility. All portions of the Project Site landscaping must be regularly maintained.
2.2.4.4
Roads, Sidewalks, Parking, and Traffic Circulation 
All roads shall facilitate the capture of surface water runoff.  All roadway widths and turning radii shall meet the Pima County Codes as well as Uniform Fire Code requirements.

The Company shall design, construct, and maintain the Project Site road system to meet the following objectives:

· Ingress and egress locations to the Project Site shall be designed with adequate sight distances and turning radii to allow for control and safety of all turning movements.

· Adequate Project Sites roadways, parking, and maneuvering areas shall efficiently and safely provide for anticipated traffic levels including Facility staff, visitors, and standard trucks and semi-trailers used for chemical deliveries, and for emergency vehicles including firefighting equipment.

· Subbase and pavement design shall be appropriate for the type and level of use, especially with respect to use by heavy trucks, and soil conditions. Prior to placement of any pavement materials, the subbase shall be adequately prepared and stabilized.

· Proper access shall be provided for emergency vehicles and equipment, including fire trucks.

· Signage, constructed to ADOT design standards, shall clearly direct chemical delivery trucks to the chemical/delivery and storage areas.

· The Company shall design, construct and maintain all drainage systems necessary to accommodate drainage from all access driveways serving the Project Site.

2.2.4.5 Perimeter Security Barrier
The Company shall provide a perimeter barrier (extends a minimum of 8 feet high above finished grade) to ensure the security of the Project Site and safeguard operations of the Project. The security fence shall provide for both the security and visual screening of the pad site and shall be located inside the perimeter of the Leased Premises.  Pima County will not be responsible for site security. A perimeter barrier shall enclose the entire Project Site and provide gated entrance(s) in compliance with Northwest Fire District requirements.

The Company shall provide electronic access cards or passkeys to Project access gates to the County, fire department and other emergency response agencies, where the Facility is within their jurisdiction. 

2.2.4.6
Grading and Drainage

All grading shall be shown on the Conceptual Grading and Drainage Plan  for the Facility. Design of all storm drain systems shall be in accordance with the Pima County Regional Flood Control District’s Hydrology Manual for Engineering Design and Flood Plain Management within Pima County, Arizona as well as the Pima County Drainage Standards for Local Drainage and the Pima County Floodplain and Erosion Hazard Management Ordinance.  

A stormwater management plan shall be prepared for the Project Site that complies with requirements of the Pima County Department of Environmental Quality Stormwater Guidelines. The plan shall address surface and roof drainage as well as the quality and quantity of storm runoff. The storm water management plan shall follow the minimum design criteria as set forth in the County’s Storm Water Management Program.  It is the Company’s responsibility to obtain and comply with all necessary stormwater permits for the Facility.
2.2.4.7
Erosion Control
Erosion control measures shall be applied before and while construction activities are taking place. To reduce the amount of sediment being transported from the Project Site, sediment fences shall be installed at the toe of new slopes, around stockpiles, and downhill of disturbed areas. There shall also be a gravel construction entrance at the limits of construction to help mitigate construction debris from being transported away from the Project Site. Loss of material from erodible stockpiles and other disturbed areas shall be mitigated. All erosion control measures shall be shown and implemented in accordance with Pima County Department of Environmental Quality Best Management Practices and the Pima County Regional Flood Control District’s Hydrology Manual for Engineering Design and Flood Plain Management within Pima County, Arizona, Pima County Drainage Standards for Local Drainage and the Pima County Floodplain and Erosion Hazard Management Ordinance.

2.2.4.8 Odor Control

All process units shall be properly equipped with odor control facilities to prevent detectable odor emissions at the Project Site boundary.  

2.2.4.9 Noise Control

All equipment with significant noise generation shall be enclosed within buildings or shrouded within sound attenuation structures. Noise levels shall not exceed 80 dBA (summation of all octave bands) at the Project Site boundary.

2.2.4.10
Security
Project security will be provided by Company.

2.2.4.11
Utility Requirements

Provision of all Utilities shall be Company’s responsibility. County shall provide reasonable easements when necessary to accommodate Utility connections. 

2.2.4.12
 Lighting Control

Project lighting shall minimize off-site impacts and provide a safe working environment for the staff. Photo-electrically controlled, low-level, low-glare exterior lighting, meeting Illumination Engineering Society of North American foot candle level requirements as stated in the Recommended Practice Manual, and in the 2006 Pima County Outdoor Lighting Code, Ordinance 2006-91, Exhibit H, shall be provided at the Project Site entrances and along roadways, parking areas and sidewalks to enhance security and allow for safe movement in the dark. Switch-controlled task lighting shall be provided in the immediate vicinity of unit processes and other areas that may require maintenance and operation at night. 

2.2.4.13 STRUCTURAL DESIGN

All structural design work shall be prepared under the direct supervision of a structural engineer licensed in the State of Arizona. The Company shall design all structures for a service life of not less than 25 years, in accordance with the most current applicable codes and standards.
2.3 PROCESS AND MECHANICAL EQUIPMENT

The Company shall be responsible for obtaining the licenses and patent agreements necessary to construct and operate the Project processes.  

2.3.1
Piping and Valves

In all County easements located outside the Leased Premises, the Company shall provide piping that meets all applicable codes, that have a minimum expected life of 50 years, and that are sized to meet the hydraulic performance requirements of the Project.  In general, future piping necessary to provide capacity for the ultimate Project expansion shall be considered during the design.  

The following requirements apply to the design and construction of pipelines on County property:

· All yard piping shall be material that is appropriate for the process service, soil conditions of the site, and service life requirements.

· The minimum depth for cover for buried pipelines shall be three (3) feet.

· A minimum 10-foot horizontal and 18-inch vertical separation shall be maintained between potable water line and wastewater line, with water lines located above wastewater lines.

· Sufficient valving shall be provided to allow isolation of potential problem areas.

2.3.2
County Connections 
The location of the connection points to County systems will be at the boundary of the Project site. These connection points will consist of: 

a. An 6-inch diameter valved Biogas supply pipeline located three feet above grade, oriented horizontally, and consisting of an ANSI B16.1 Class B steel with a flanged connection.  The Biogas delivery pressure at the point of connection shall be between 25 and 30 psig.

b. A SCADA system connection to the County through a fiber optic network and underground conduit system. Data transfer shall be compatible with the County’s Allen Bradley data acquisition system and transmitted to the County through an Allen Bradley programmable logic controller. 

2.3.3
Backflow Protection

The Company shall protect the County provided connections, including the following, at a minimum:

a.
A cross-connect protection system to prevent the back flow of gases into the County Biogas system and the forward flow of Biogas into the Project during project down-time.

b.
Biogas supply high backpressure protection to prevent the inadvertent over-pressurization of the County's Biogas supply system.

2.4 ARCHITECTURAL FEATURES AND FINISHES

2.4.1
Aesthetic Concept
The Company shall provide a Project that is aesthetically attractive and compatible with surrounding uses.  

The overarching architectural requirement is to provide functional structures/buildings that present an image of quality and good design, using durable, low-maintenance, corrosion-resistant, energy efficient and environmentally responsible materials. This requirement also applies to the security barrier at the perimeter of the site.

2.4.4 Occupancy and Construction Classifications

The occupancy classifications of the component structures shall be established in accordance with Applicable Law.

2.4.5 Americans with Disabilities Act (ADA)

To the extent required by law, all design considerations shall include Americans with Disabilities Act (ADA) compliance.

2.4.6
Directional and Informational Signage

The Company shall provide appropriate signage for the Project.  All signage will be fully compliant with local, state and federal laws, regulations, and standards.
2.5 ELECTRICAL

All electrical systems shall be constructed in accordance with federal, State and County Electrical Codes and regulations. All site electrical service outside of structures and buildings shall be placed or constructed underground. No overhead poles, cables or wires shall be permitted on the Leased Premises.

2.6 instrumentation and Controls 

2.6.1 General

The Company shall design and configure an instrumentation and control (I&C) system to include the necessary instruments to measure: Biogas flow rate; Biomethane flow rate or electrical power generation rate/waste heat production rate, as appropriate.  ; and gas-to-flare rate. Company shall provide all necessary software to transfer, in real time, all of the raw data generated by these instruments to the County’s Supervisory Control and Data Acquisition (SCADA) system in a format that is compatible with the existing County system.  

The Lessee/Developer shall provide and install performance measurement instrumentation and recording equipment to measure and record the delivery of Biogas to the Project, including mass flow, pressure, temperature, and heat value measurement.  Such equipment shall be located on the Leased Premises, inside the security barrier, and shall be adjacent to the Biogas connection point.

The performance measurement instrumentation accuracy shall, at a minimum, be:  

a. Biogas consumption [i.e., mass flow (scfm)]; associated instrumentation accuracy shall be within ± 5% of actual consumption.

b. Biogas heat value (Btu/ft3); associated instrumentation accuracy shall be within ± 5% of actual.

c. Biogas temperature (°F); associated instrumentation accuracy shall be within ± 1% of actual.

d. Biogas pressure associated instrumentation accuracy shall be within ± 5% of actual.

e. (FOR POWER GENERATION ONLY) Electrical production [i.e., energy (kWh), real power (kW), and reactive power (kVAR) production] and associated instrumentation accuracy shall be within plus or minus 1 % of actual production.

County, through a programmable logic controller (PLC) and fiber optic cable interface, shall have access to the data for listed parameters. Lessee/Developer shall provide the PLC, which shall be an Allen-Bradley CompactLogix or ControlLogix unit with the latest version of fully licensed PLC programming and configuration software, RsLogix 5000; latest version of fully licensed communications software and drivers, RSLinx Professional; and latest version of fully licensed network configuration software, RSNetWorx for ControlNet, and Ethernet/IP software with MD.  Software shall be MicroSoft Windows XP SP2 operating system based. Company shall configure, program, operate and maintain the PLC system.  County will provide and install the fiber optic cable in the Company-provided conduits from the Project PLC interface to the County’s SCADA system.   \

SCADA signals to be transmitted to the County in real time of all performance measurement instrumentation information and transmission of such information electronically, in English text, to the County on an hourly, daily, monthly, and quarterly basis; depending on measured parameters are listed below:

	Measured and Transmitted Parameter
	Transmitting Frequency

	
	Hourly (1)
	Daily (2)
	Monthly (3)
	Quarterly (4)

	Average Biogas Flow (scfmavg)
	X
	X
	X
	X

	Total Biogas Flow (scf/period)
	X
	X
	X
	X

	Average Biogas Pressure (psigavg)
	X
	X
	X
	X

	Average Biogas Temperature (°Favg)
	X
	X
	X
	X

	Average Biogas Heat Value (Btuavg/ft)
	X
	X
	X
	X

	*Transmitting Frequency Measured and Transmitted parameter
	X


	X
	X
	X



	*Real Power Output (kW)
	X
	X
	X
	X

	*Average Reactive Power Output (kVAR)
	X
	X
	X
	X

	*Energy Output (kWh)
	X
	X
	X
	X

	10 other signals (to be determined) (5)
	X
	X
	X
	X


* Required FOR POWER GENERATION ONLY in addition to the other parameters

(1) Based on the average of sixty samples taken at one-minute intervals over a one-hour period.

(2) Based on the average of 24 samples taken at hourly intervals over a one-day period.

(3) Based on the average of 28, 29, 30, or 31 samples, as appropriate, taken at daily intervals over a one-month period.

(4) Based on the average of three samples taken at monthly intervals over a three-month period.

(5) County and Company shall mutually agree on the 10 other signals during the Project design phase  development.

In addition to the SCADA signals above, the Company shall monitor the Biogas storage volume in the County's anaerobic digestion system from signals provided by the County. If Biogas storage volume becomes too low because of too rapid of Biogas withdrawal, the County may shut-off or reduce the amount of Biogas tendered to the Company until the volume increases to the normal range. The goal is to keep Biogas usage by the Company in balance with the Biogas production rate without flaring Biogas at the Ina Road WRF. 

2.6.2 Reference Standards

In addition to the County I&C/SCADA standards and IT standards, the following organizations have generated standards that are to be used as guides in assuring quality and reliability of components and systems; govern nomenclature; define parameters of configuration and construction:  


The Instrumentation, Systems and Automation Society, (ISA).  


National Institute of Standards and Technology, (NIST).  


Underwriters' Laboratories, Inc., (UL).


American Water Works Association, (AWWA).  


National Electrical Manufacturer’s Association, (NEMA). 


Occupational Safety and Health Administration, (OSHA).  


American National Standards Institute, (ANSI).


National Fire Protection Association, (NFPA).  


Scientific Apparatus Manufacturer’s Association, (SAMA).


National Fire Protection Association 79, Annex “D” Standards, (NFPA).  


Institute of Electrical and Electronic Engineers, (IEEE).


National Electrical Code, (NEC).  
2.6.3 SCADA System Compatibility
The Project I&C system shall provide compatibility with the Ina Road WRF SCADA system and SCADA standards in effect at the time of construction to maintain consistency through interfaces with the County facilities. 
2.6.4
SCADA System Checkout and Testing
The County and/or their representatives reserve the right to witness any or all Company I&C system checkout and testing related to the interface with the County. 

2.7 CORROSION CONTROL

All Company-owned piping connecting to County systems shall be compatible with County corrosion control systems. All Company-owned piping located on County property outside the Leased Premises shall have appropriate corrosion control sufficient to ensure a 50 year useful life.

All buried metallic components shall be protected from corrosion by cathodic protection, unless the manufacturer or a signed and sealed corrosion control study by a Professional Engineer provides documentation that states the protection is not required at this location.
APPENDIX 3

GENERAL DESIGN-BUILD WORK REQUIREMENTS

3.1
PURPOSE

This Appendix sets forth certain requirements for the performance of the Design-Build Work. The Company shall perform the Design-Build Work in accordance with the Contract Standards , including the Construction Plan to be developed by the Company in accordance with subsection 3.2.2 of this Appendix and all other requirements set forth in this Appendix 3.

3.2 PRE-CONSTRUCTION DATE REQUIRMENTS

The Company shall satisfy the pre-construction requirements set forth in this Section 3.2 prior to the Construction Date.

3.2.1
Geotechnical Work and Subsurface Explorations
The County has conducted geotechnical investigations of certain portions of the Project Site and the results of these investigations are presented in the Reference Documents attached to the Service Contract. The Company shall conduct any additional subsurface investigations of the Project Site as necessary in accordance with Good Engineering and Construction Practice to determine design requirements for construction, including dewatering and foundation requirements. The Company shall employ a qualified firm to perform the subsurface investigations. The Company shall employ a professional engineer, licensed in Arizona, to plan, oversee, and evaluate the results of all additional subsurface investigations and to determine requirements for the design of the Project, including foundations, superstructures, and dewatering systems, with regard to seismic conditions and existing soil conditions. The engineer shall provide recommendations for construction requirements as to protecting the Design-Build Work and any existing structures and utilities.  

The Company shall have the full responsibility for verifying the presence and location of all subsurface structures at the Project Site, including abandoned piping and other structures and utilities. The Company shall perform all geotechnical work and subsurface explorations in accordance with the Contract Standards.

3.2.2
Construction Plan
The Company shall develop the Construction Plan to describe construction activity for the Design-Build Work in accordance with the requirements of this Section 3.2.2. A draft Construction Plan shall be submitted to the County for review and comment no later than 60 days after the Contract Date and the final Construction Plan, addressing any comments received from the County, shall be submitted to the County no later than 60 days after receipt of comments from the County.  

The Construction Plan shall identify the laydown and storage areas for materials and equipment and shall include the following technical plans:

3.2.2.1
Plan for Relocation of Utilities
A plan for the relocation of all underground or overhead Utilities, if required, shall be developed and reviewed with the County prior to the work. The plan shall identify the Utility owner and the appropriate procedures for relocating the Utilities.

3.2.2.2  
Plan for Coordination with Other Contractors

A plan for the coordination and cooperation with other contractors performing work at or near the Project Site shall be jointly developed by County and Company. The County shall identify other County construction contracts that may be in progress in close proximity to or bordering on the Design-Build Work, including all components of the Ina Road WRF Capacity and Effluent Quality Upgrade project. The Company shall describe the measures to be taken to pre-plan and communicate with the contractors involved in these other projects. The Company shall develop a communication plan to identify the contact names and information for construction contractors for the other construction work and the means to maintain frequent communication.

3.2.4  
Environmental Controls Plan

An environmental controls plan, which shall describe all measures to control environmental impacts of the Design-Build Work and to comply with the environmental requirements of Applicable Law shall be developed and reviewed with the County prior to the Design-Build Work. The environmental controls plan shall, at minimum, address the following:

(1)
Construction Stormwater Pollution Prevention: The Company shall prepare a construction stormwater pollution prevention plan (SWPPP) in accordance with the requirements of Applicable Law for approval by ADEQ and any other applicable Governmental Body with regulatory jurisdiction. The construction stormwater pollution prevention plan shall address all measures necessary to minimize pollutants in stormwater runoff from the performance of the Design-Build Work and shall include final stabilization of the Project Site.  The Company shall obtain all necessary governmental approvals prior to the onsite Design-Build Work.

(2)
Erosion and Sedimentation Control: The environmental controls plan shall address all materials, equipment and measures necessary for erosion and sediment control in the performance of the Design-Build Work, including the prevention of tracking sediment and dust off of the Project Site onto local streets and roads by construction vehicles.  

(3)
Hazardous Materials Communications: The environmental controls plan shall address the Company’s plan for communications concerning Regulated Substances, including the maintenance of a chemical inventory and current material safety data sheets for all Regulated Substances being used or stored at the Project Site.

(4)
Spill prevention and control: The environmental controls plan shall address the measures to be implemented by the Company in accordance with the Contract Standards to prevent and control spills in connection with the performance of the Design-Build Work.  

(5)
Dust, Noise and Light Control: The environmental controls plan shall address the measures to be implemented by the Company in accordance with the Contract Standards to control dust, noise and light in connection with the performance of the Design-Build Work.  

(6)
Protection of Biological Resources: The environmental controls plan shall address the measures to be implemented by the Company to protect sensitive biological resources that may be present in the vicinity of the Design-Build Work or on the Project Site.

(7)
Protection of Cultural Resources: The environmental controls plan shall address measures to be implemented by the Company to protect sensitive cultural resources that may be present in the vicinity of the Design-Build Work or on the Project Site.

3.2.5
Traffic Control Plan
A traffic control plan, which shall describe all anticipated temporary changes in traffic control equipment, street or road closures, detours, etc. in connection with the performance of the Design-Build Work shall be developed and reviewed with the County prior to the Design-Build Work. The Company shall be responsible for obtaining all required approvals of the traffic control plan by all Governmental Bodies with regulatory jurisdiction in accordance with Applicable Law. The Company shall update the traffic control plan to the extent required by the County or Applicable Law and shall forward any changes to all Governmental Bodies with regulatory jurisdiction for approval in accordance with Applicable Law. A licensed professional engineer experienced in traffic control design shall prepare the traffic control plan.

The traffic control plan shall meet the following requirements:

· Shall clearly describe the need to close a road or detour traffic, how access to all buildings, including businesses, and parking areas will be provided at all times.

· Shall allow for the maintenance of traffic in one lane, in one direction, at all times.

· Shall include a schedule for traffic control in relation to construction, as required.

· Shall identify what traffic control equipment and personnel, e.g. police details, will be provided and where it will be located.

· Shall describe designated parking areas for construction equipment and construction personnel private vehicles.

3.3 SITE WORK
3.3.1 Subsurface Piping and Utilities

The Company shall provide all labor and materials to connect existing Utilities to the Utilities required for the Project, including water, sewer, electricity, natural gas, telephone, cable and other Utilities. The Company shall provide all labor and materials to construct subsurface pipes for water, sewer, recycled water, stormwater drainage, and fiber optic conduit as set forth in Appendix 2 (Technical Specifications). 

3.3.2 Clearing and Grubbing

The Company shall be responsible for all clearing and grubbing necessary for construction of the Project and associated road and utility improvements, including the removal and disposal of all rocks, stumps, trees, roots, abandoned construction material, subsurface structures and pipes, and unsuitable soil materials from the Project Site.

3.3.3 Excavation, Backfilling and Dewatering

The Company shall perform all excavation and backfill activities and furnish all supervision, labor, tools, materials and equipment in connection therewith. The Company shall maintain a stable excavation; all disturbance to the Project Site shall be conducted in dry conditions and the Company shall prevent the foundation area of existing and new structures from becoming destabilized due to the flow of water into the excavation. The Company shall be responsible for assuring all soils, including fill, are suitable for sustaining design loads, in accordance with the requirements of established codes. The Company shall be responsible for all temporary shoring required to support work areas and adjacent areas during construction and shall provide all work and equipment necessary to prevent settlement to surrounding areas in accordance with OSHA, AOSHA, and other regulatory requirements in accordance with Applicable Law.

The Company shall be responsible for obtaining all fill, backfill, topsoil and other materials as needed to complete the Design-Build Work. All materials shall be tested for conformance with the design and approved by a licensed professional engineer specializing in soil mechanics prior to utilization in the performance of the Design-Build Work.  

The Company shall be responsible for the disposal of any excess excavated material. Excavated contaminated materials shall be separated from the rest of the excavated material and removed, tested and disposed of by the Company in accordance with all Applicable Law. All material removed from the Project Site shall become the property of the Company and shall be disposed of in accordance with Applicable Law.

All excavations are to be observed by an archaeological observer paid for by Pima County. Prior to any excavation the County shall be given in writing a one-week notification to have an observer on site. The County reserves the right to cease excavation operations should the archaeological observer find any artifacts of interest, and the right to restart the excavation work once appropriate archaeological mitigation measures are executed.      
3.3.4 Grading

The Company shall prepare the Design-Build Work site to be free of non-draining depressions or abrupt elevation changes. Hollows, depressions, and gullies in the subgrade shall be filled with acceptable material free from stones, cinders, rubbish, and other unsuitable material. Any import of material necessary shall be furnished by the Company. All surplus material shall be disposed of by the Company in accordance with Applicable Law. Subgrades shall be established in a manner that does not result in drainage problems or burying curbs, pavement, access holes, and other structures. A security fence enclosing the entire Project Site shall be installed during grading.

3.3.5 Shoring

The Company shall provide all temporary shoring required to support work areas and adjacent areas during construction and shall provide all labor, material and equipment necessary to prevent settlement to surrounding areas. All temporary shoring shall comply with OSHA and all other Applicable Law.

3.3.6 Parking

The Company shall control parking of the construction vehicles in accordance with the Construction Plan to prevent interference with public traffic or parking, access by emergency vehicles, or County operations. The Company shall monitor parking of construction personnel's private vehicles, maintain free vehicular access to and through the parking area and prohibit parking on or adjacent to access roads or in non-designated areas. For both safety and dust control purposes the Company shall set and enforce employee speed limits on access roads and within parking lots. 

3.3.7 No Interference With County Operations During Construction

The Company shall schedule and perform the Design-Build Work such that it shall not impede any wastewater collection and conveyance or potable water distribution, create potential hazards to operating equipment and Company and County personnel, or cause odor, dust, litter or other nuisances.

3.4 UTILITIES

3.4.1 Temporary Utilities

The Company shall be responsible for providing all temporary and construction Utilities required by the Company and its Subcontractors, including electricity, potable and non-potable water and sanitary facilities during the Design-Build Period. All temporary and construction facilities shall meet all requirements of Applicable Law for such installations. The Company shall bear the cost of paying for all Utilities and Utility usage required during construction.  

3.4.2 Utility Notification

The Company shall provide notification in accordance with Applicable Law prior to cutting or closing streets or excavating near underground Utilities or pole lines.  

3.4.3 PROTECTION OF STRUCTURES, PROPERTY AND UTILITIES

The Company shall be responsible for taking all precautions, providing all programs, and taking all actions necessary to protect the Design-Build Work and all public and private property, facilities, structures and Utilities located within or adjacent to the limits of the Design-Build Work from damage. Utilities include services to buildings, Utilities in the street, water pipes, hydrants, sewers, drains, and electric and telephone cables. Surface structures include all existing buildings, structures and other facilities above the ground surface, including the foundations or any extension below the surface. Surface structures include, but are not limited to, buildings, tanks, walls, bridges, roads, dams, channels, open drainage, piping, poles, wires, posts, signs, markers, curbs, walks and all other facilities that are visible above the ground surface. The Company shall provide barricades, fences, lights, warning signs, danger signals, and shall take other precautionary measures for the protection of persons or property and of the work when work is performed on or adjacent to any roadway, right-of-way, or public place. Any existing surface facilities, including guard rails, posts, guard cables, signs, poles, markers, and curbs, which were temporarily removed to facilitate installation of the Design-Build Work, shall be replaced and restored to their original condition by the Company. The Company shall also protect existing trees, shrubs and plants on or adjacent to the Project Site that are shown or designated to remain in place against unnecessary cutting, breaking or skinning of trunk, branches, bark or roots.  

3.6 MATERIALS AND EQUIPMENT STORAGE AND HANDLING

3.6.1 Transportation and Handling of Materials and Equipment

The Company shall make all arrangements for transportation, delivery and handling of equipment and materials required for the Design-Build Work during regular working hours. The Company shall arrange deliveries of all such equipment and materials in accordance with its construction schedules and shall allow adequate time for inspections of items constructed on County property outside the Leased Premises prior to installation. The Company shall arrange for shipments of equipment and materials to the Project Site, and shall coordinate deliveries so as not to interfere with County activities and not to disturb any residents or businesses that may be impacted by vehicular traffic or noise.

3.6.2 Materials and Equipment Storage

The Company shall locate all construction laydown, staging, storage and stockpile areas in locations secured by the Company and identified in the Construction Plan. The Company shall make all arrangements and provisions for the secure storage of materials and equipment and to protect all materials and equipment from damage. The Company shall be fully responsible for loss or damage to stored materials and equipment. All materials and equipment shall be located so as not to interfere with the Design-Build Work, or with any County activities. Storage areas shall be screened so as to minimize visual impacts.

3.7 TESTING

The Company shall demonstrate that all field tests, shop tests and other tests have been performed to achieve Substantial Completion and Acceptance of the Design-Build Work in accordance with the Service Contract. The SCADA system shall be tested on-site to demonstrate that all analytical instruments and control systems function as designed.

For those improvements constructed outside the Leased Premises, the Company shall conduct the sampling and testing of soils, steel, concrete, density tests and other tests as described in the City of Tucson/Pima County Standard Specifications for Public Improvements. The Company shall select the testing laboratory or laboratories, acceptable to the County, and the Company shall pay all sampling, testing, and laboratory fees.

3.8 COMPANY HEALTH AND SAFETY REQUIREMENTS

The Company shall maintain safety at the Project Site at all times at a level consistent with the Contract Standards. Without limiting the foregoing, the Company shall:

(1)
Take appropriate precautions for the safety of, and provide appropriate protection to prevent damage, injury or loss related to the performance of the Design-Build Work over the Design-Build Period for:

(a)
workers at the Project Site and all other persons who may be involved with deliveries or inspections,

(b)
visitors to the Project Site,

(c)
passersby, neighbors and adjacent properties with respect to the Design-Build Work activities,

(d)
materials and equipment under the care, custody or control of the Company or Subcontractors on the Site, 

(e)
other property constituting part of the premises or the Project under construction, and

(f)
County property:

(2)
Establish and enforce appropriate safeguards for safety and protection, including posting danger signs and other warnings against hazards;

(3)
Implement a comprehensive safety program in accordance with Applicable Law;  

(4)
Give all notices and comply with all Applicable Law relating to the safety of persons or property or their protection from damage, injury or loss;

(5)
Operate and maintain all equipment in a manner consistent with the manufacturer's safety requirements;

(6)
Provide for safe and orderly vehicular movements;

(7)
Designate a safety professional who is either a Safety Professional certified by the Board of Certified Safety Professionals or an Industrial Hygienist certified by the American Board of Industrial Hygiene to develop and sign the Project Site-specific health and safety plan including all safety rules at the Project Site;

(8)
Designate a qualified safety professional stationed full-time at the Project Sites during on-site construction activities whose primary duty shall be the implementation of safety rules at the Project Site, prevention of fires and accidents, monitoring compliance with the Company’s Project Sites-specific health and safety plan, and the coordination of such activities as shall be necessary with federal, State, and County officials related to health and safety; and

(9)
Require all Subcontractors to work in accordance with the Project Site -specific health and safety plan.  

3.9 ENVIRONMENTAL COMPLIANCE 

The Company shall implement all necessary and required environmental controls, including all environmental requirements established by Applicable Law and the specific requirements of the Construction Plan. Without limiting the generality of the foregoing, the Company shall:

1. Provide all necessary material and take all appropriate measures to minimize pollutants in stormwater runoff from the Design-Build Work, including installing and maintaining all structural and non-structural items necessary for stormwater control during all phases of construction and implementing and maintaining all best stormwater management practices. The Company shall maintain compliance with the stormwater pollution prevention plan  throughout the life of the Project. 

2. Provide all materials and equipment for erosion and sediment control of all excavation work and stockpiling of materials and prevent tracking sediment and dust off of the construction site onto local streets and roads by construction vehicles.

3. Maintain a chemical inventory and current material safety data sheets for all Regulated Substances being used or stored on-site. The Company shall store and secure all Regulated Substances in accordance with Applicable Law.  The Project Facility Site shall provide for a designated storage site for Hazardous Materials that includes secondary containment, protection from the weather and barriers to prevent vehicles from colliding with the storage containers.  Proper signage shall be provided clearly identifying the Hazardous Materials storage site and all containers shall bear the applicable hazard diamond sign.  

4. Prevent and control spills of Regulated Substances. In no event shall the Company allow Regulated Substances to enter sensitive areas, including, sewers, drains, wetlands, creeks and drainage areas. The Company shall comply with all water quality standards during construction. Oil-absorbent pads, booms and other materials and equipment to absorb and contain spills shall be kept at the work site at all times. The Company shall maintain compliance with the spill control and prevention plan throughout the life of the Project.

5. Furnish all labor, materials and equipment for dust, noise and light control. Dust control measures shall include the application of dust suppressants (e.g., water, etc.), properly cleaning (sweep, etc.) all track-out areas, and providing adequate physical stabilization (e.g., gravel, recycled asphalt, etc.). The Company shall use these methods to control fugitive dust generation from all work areas, including construction areas, vehicle and equipment parking areas, material storage areas, haul and access roadways, track-out areas and all other areas where the Company shall be working, storing, or parking vehicles, equipment, and materials. The use of petroleum products for dust control is prohibited. Paved streets adjacent to work areas shall be swept daily as necessary to remove mud, dirt or rock originating from the work area. The Company shall minimize noise during the Design-Build Period by incorporating appropriate mitigation measures into work plans. The Company shall monitor noise and take corrective measures as needed.

6. Provide all measures necessary to protect sensitive biological or cultural resources that may be present in the vicinity of the work or on the Project Site.  

3.10
STARTUP PLAN

The Company shall provide the County with a draft Startup Plan for review and comment no later than 120 days prior to the date indicated in the Company’s project schedule for the initiation of startup of the Project. The Startup Plan shall address, without limitation, the following items:

1. The specific tasks or activities, both non-process and process related,     which require coordination between the parties and which are required for successfully starting the Project

2. The responsible party for each of the above tasks

3. A schedule for the above tasks and requirements

4. Actions to be taken should some portion of the Project become inoperable or fails to perform as anticipated

5. Communications procedures with the County

6. SCADA system operation 

7. Control of odors

8. Relationship between the steps in the Start-up Plan and the steps specified in Appendix 5 of the Service Contract to be undertaken by the Company prior to the commencement of Acceptance Testing
APPENDIX 4 

DESIGN-BUILD WORK REVIEW PROCEDURES

4.1 PURPOSE

The purpose of this Appendix is to set forth certain Design-Build Work review requirements, procedures for the development of the Company’s Design-Build Work documents; and the County’s review of these documents to verify that Company-constructed improvements on County property located outside the Leased Premises and necessary interfaces between the the Project and County systems have been designed and constructed in accordance with the Contract Standards.

4.2
Project schedule requirements

This Section provides detailed requirements and procedures for the preparation and updating of the preliminary schedule and the Working schedule. The foregoing schedules shall be collectively defined as the “Project Schedules.” The Company shall develop, revise and provide all information and input required for the Project Schedule for the performance of the Design-Build Work in accordance with the Contract Standards. The planning, scheduling, coordination and execution of the Design-Build Work are the sole responsibility of the Company. No contractual milestone date, such as the Scheduled Acceptance Date, may be changed in any Project Schedule without written permission from the County in accordance with the Service Contract.  

The purpose of the Project Schedules is to assist the Company and the County in monitoring the timely progress of the Design-Build Work and in evaluating any time impact of proposed changes or performance delays upon the Design-Build Work.  Each Project Schedule shall be prepared in accordance with the Contract Standards for planning, scheduling, and reporting the progress of the Design-Build Work. All Project Schedule submittals made by the Company pursuant to this Appendix shall be provided in Adobe PDF format. 

The County’s review of the Company’s proposed Project Schedule in accordance with this Section shall be solely to determine compliance with requirements of the Service Contract.  The review and comment by the County of the Company’s Project Schedule shall not relieve the Company of any of its responsibility whatsoever for the performance of the Design-Build Work, the accuracy, reasonableness or feasibility of the Project Schedule, or of the Company’s responsibility to achieve Acceptance by the Scheduled Acceptance Date.  

4.2.2 4.2.1
Preliminary Schedule

The parties will agree upon a preliminary schedule prior to execution of this Service Contract.  The preliminary schedule, in the form of a Gantt chart, will include important construction activities and milestones from the Contract Date through the date upon which Final Completion is anticipated. The level of detail of the preliminary schedule is in summary level for major permitting, design, and construction activities, with all major milestones for the Design-Build Work included.  The Company’s preliminary schedule includes: (1) important activities and milestones for design, permitting, construction, and start-up/commissioning tasks; (2) the Scheduled Acceptance Date.  The preliminary schedule is set forth in Attachment 4A to this Appendix.

4.2.3 
Working Schedule

The Company shall submit a Working Schedule to the County within 30 days after the Contract Date for review and comment.  The Company’s Working Schedule, in the form of a Gantt chart, shall include a work calendar designating which days of the week will be planned workdays and the dates of all scheduled non-workdays. The schedule shall cover the entire Design-Build Period, and specifically detail the following Project activities:

4.2.3.1 All design and permitting activities and milestones to be achieved in the Design-Build Period (this includes activities or milestones to be completed by the County, such as reviews, etc.;;
4.2.3.2 ;

4.2.3.3 All major construction activities to be completed during the Design-Build Period
4.2.3.4 The sequence of Design-Build Work and the time of commencement and completion of each part thereof, including at a minimum, the following:

· Sitework;

· Temporary relocations;

· Excavation;

· Shutdowns and/or tie-ins;

· Pre-startup inspections;

· Final inspections and Final Punch List;

· Acceptance Testing; and

· Substantial Completion/Startup
The Company shall meet with the County within 14 days following receipt of the Company’s proposed Working Schedule for a joint review of and to identify any adjustments to the proposed Working schedule. Within 14 days of such joint review meeting, the Company shall submit an updated Working schedule incorporating the County’s comments. The final Working schedule shall be updated on a monthly basis to show progress. The final Working Schedule shall be used for the evaluation of any Design-Build Period extension request(s) made by the Company.

In the event the Company fails to define any element of Design-Build Work, activity or logic, such omission or error, when discovered by the Company or the County, shall be corrected by the Company in the next monthly progress schedule and the Company shall provide notice to the County of the proposed amendment(s) with the submission of the Monthly Progress Report.  

4.3 MONTHLY PROGRESS report

The Company shall prepare and provide to the County on a monthly basis, an updated Project Schedule. In addition, Company will prepare a brief summary of the status of the ongoing Design-Build Work, including permitting submittals, design submittals and progress, construction submittals, and construction progress, as well as the progress of each submittal planned work for the next period, requests for information or clarification, change orders, and other business issues relating to the Design-Build Work. The Monthly Progress Report shall identify any delays in the performance of the Design-Build Work.

The remaining duration of a schedule activity shall be the result of the Company’s best estimate of when scheduled activities will be completed based on the resources assigned to those activities and not the percent of the work remaining. During the Design-Build Period, the Company shall meet with the County via a mutually agreed schedule to review the actual progress made through the data date of the Monthly Progress Report. Unless otherwise directed by the County, the Company shall prepare agenda for all meetings, make physical arrangements for meetings and prepare and distribute meeting minutes.  

4.4 DESIGN SUBMITTAL REQUIREMENTS

The Company shall prepare all reports, plans, drawings, technical specifications, blueprints and other documents described herein to design and construct the Project in accordance with the Contract Standards. The Company shall prepare and submit to the County for its review submittals for any pipe, equipment, and systems to be constructed by Company on County property located outside the Leased Premises and for any Project connections or interfaces to County systems.
4.4.1 Design Submittals
The Company shall coordinate with the County to prepare and submit to the County the Design Submittal Protocol no later than 30 days following the Contract Date. One electronic copy of a draft Design Submittal Protocol shall be submitted to the County for review and comment. County shall provide comments to the draft Design Submittal Protocol within __ days of receipt. One electronic copy of the final Design Submittal Protocol, addressing any comments received from the County, shall be submitted to the County within 30 days after receiving the County’s comments.  

The Design Submittal Protocol shall specify Design Document packages to be submitted by the Company to the County at various stages throughout the development of the design and shall include, at a minimum, the following:

· Identify submittal packages to be prepared by the Company for pipe, equipment and systems provided on County property outside the Leased Premises. 
· Identify submittal packages for Company systems connecting with County systems
· Indicate the schedule for the submittal reviews.
4.4.2 Design Document Submittals

At a minimum, Design Document submittals shall include the following, as applicable:

1. General drawings (cover sheet with locus map, general plan and index)

2. Site work, including roadways and curbs, sidewalks, exterior lighting, and drainage at the Leased Premises; and paving, lighting, curbs and Utilities in areas outside the Leased Premises.
3. Architectural plans and elevations
4. General Process schematics showing connections to County systems
5. Interface piping and equipment schedules

6. Exterior lighting plans
7. Interface with County’s instrumentation/SCADA
8. Interface of mechanical systems, piping materials, valves, process piping and fittings.

9. Interface with County’s electrical system infrastructure, if applicable 
4.5 Final Design Document Submittal

The Company shall make a final Design Document submittal to the County when the Project design work is 100% completed.

4.6 DESIGN REVIEW PROCESS 

The County shall be provided with the opportunity and an adequate time period to conduct a review of the Company's design documents for compliance with the Technical Specifications.  Design documents to be reviewed are those relating to  pipe, equipment, and systems constructed by Company on County property outside the Leased Premises, information and technical details on the PLC interface with the County’s SCADA system, Project components used to control Biogas flow into the Project, and all mechanical components interfacing with the County system.
With the exception of locational issues related to pipe, equipment, and systems constructed by Company on County property outside the Leased Premises and those issues related to interfacing with County systems, the review and comment rights of the County under this Appendix are intended for the informational purposes of the County and for the County to determine whether the Design Documents comply with the Technical Specifications. The County’s concurrence of any Design Document shall not be required in order for the Company to proceed with the performance of the Design-Build Work.  Notwithstanding the foregoing, the Company shall respond in writing to all written comments received from the County concerning any Design Document within ten business days after receiving any such comments from the County.
County’s approval of: (1) locational elements of Design Documents relating to piping, equipment, and systems constructed by Company outside the Leased Premises; and (2) mechanical and SCADA connections between the Project and County systems are required conditions for Company to proceed with any Design-Build Work.  
For purposes of facilitating the Design-Build Work review process, the Company shall schedule telephonic progress meetings, on a mututally agreeable schedule, with the County from the Contract Date until the design is 100% complete and all Governmental Approvals required to complete the Design-Build Work have been obtained to discuss permitting and design progress since the last meeting and the progress planned for the next period. The progress meetings shall also be used to resolve any differences between the parties arising from the review and response process. The Design-Build Manager, as well as the Company's Project Manager shall attend the progress meetings. If requested by the County or at the Company's discretion, one or more of the Senior Supervisors shall attend the progress meetings. The Company shall prepare in advance of each progress meeting the Monthly Progress Schedule in accordance with the requirements set forth in this Appendix. The Company shall distribute copies of the meeting agenda, information to be discussed and the documented minutes from each prior progress meeting at least five business days before the scheduled meeting.

4.7 COUNTY OVERSIGHT DURING CONSTRUCTION

The County shall have access to the Project Site and construction work during working hours to observe all Design-Build Work. The County shall be permitted at the County's sole cost and expense to take on-site construction photographs. The County shall be permitted to participate in any formal inspections and witness all tests conducted at the Project Site necessary to verify compliance with the Technical Specifications.  
4.8
CONSTRUCTION PROGRESS MEETINGS

The Company shall schedule and conduct progress meetings with the County on a mutually agreeable basis from the Notice-to-Proceed Date through Final Completion to discuss the Monthly Progress Report, construction progress since the last meeting, planned progress for the next period, problems, conflicts and observations, and other business.

The Design-Build Manager, as well as the Company's construction manager and any other Company representatives familiar with the matters being reviewed, shall attend the progress meetings. If requested by the County or at the Company's discretion, one or more of the Senior Supervisors shall attend the progress meetings. The Company shall prepare in advance of each progress meeting its Monthly Progress Report. The Company shall distribute copies of the meeting agenda, information to be discussed and the documented minutes from each prior progress meeting at least five business days before each scheduled meeting.

4.9
Construction document SUBMITTAL REVIEW

The Company shall make available to the County at the Project Site all construction-related documents, including copies of construction permits, shop test results, factory test results, shop drawings, samples, and other relevant test results, inspection reports and other data necessary to document conformance with the Technical Specifications. The copies stored on site may be either electronic or hard copy format.  The Company shall submit to the County one electronic copy of each construction-related submittal pertaining to major equipment as defined in the Interface and Utility Connection Equipment forms, including electrical and instrumentation.  Additional copies shall be provided upon request by the County in advance of submittal preparation. The County reserves the right to identify additional documents to be submitted to the County. The County shall have the opportunity to provide written comments to the Company on any construction-related document.  The County shall have 28 calendar days to review and deliver comments to the Company. If the Company disagrees with the results of the County review, then, not later than five business days after receipt of the County's comments, the Company shall notify the County of such disagreement and within seven business days thereafter, the County and the Company shall meet to mutually resolve any disagreement.

Construction activities shall not vary from the final Design Documents submitted to the County, except as provided in this subsection. Adherence to the final Design Documents, as amended by properly documented design change notices in accordance with the requirements of the Service Contract, and the Technical Specifications shall be one factor used by the County in the County’s determination as to the achievement of Acceptance by the Company pursuant to the Service Contract.

It is anticipated that there could be some redesign or design clarifications needed during construction.  This continuing design effort shall be subject to the County’s review and comment for compliance and consistency with the Technical Specifications, as such review and comment rights are described in this Appendix. Design changes to a particular Design Document during construction shall be issued under a design change notice (DCN) process that accurately tracks and documents changes to the design.  The DCN process shall include provisions for the County to be provided with copies of all DCNs in a timely manner to allow County review and comment in accordance with this Appendix. If a DCN requires a material change from what was reflected in the permit applications, the DCN must be approved by the appropriate Governmental Body.  In no event shall a DCN change the Technical Specifications.  Changes to the Technical Specifications shall be handled solely in accordance the Service Contract.

APPENDIX 5

ACCEPTANCE TEST PROCEDURES AND STANDARDS
5.1
PURPOSE

The purpose of the Acceptance Testing is to demonstrate that the Project produces Biogas or power at the quantity and quality promised by Company and that interfaces between the Project and County systems operate properly. This Appendix sets forth the requirements for pre-Acceptance Testing and Acceptance Testing of the Project required under Article V of the Service Contract.

5.2
ACCEPTANCE TESTING DEFINITIONS

The following terms are defined for use in this Appendix:

Component – an individual item of equipment such as a pump, valve, blower, stripper, compressor, piping, etc.

Component Test – using Biogas or other appropriate gas or fluid and operating the component at its design point from the local control station or local control panel under manual control.

System – an assembly of mechanical, electrical and electronic components that function together as a unit.

System Test – using Biogas or Biomethane and operating the system via the Project PLC control system under both remote manual and remote automatic control.

5.3 
TESTING ELEMENTS

The testing requirements of this Appendix consist of the following test elements:

(1)
Acceptance Testing Plan

(2)
Pre-Acceptance Tests:

(a)
Component Tests

(b)
System Tests


(3)
Acceptance Test
5.4
ACCEPTANCE TESTING PHILOSOPHY

Company is responsible for constructing and operating a system that reliably treats and compresses County-supplied Biogas to levels consistent with the requirements for injection into the appropriate natural gas pipeline or re-use as a substitute for commercially available natural gas or, in the alternative combusting Biogas to produce electrical power and recover waste heat. The purposes of acceptance testing under this Service Contract are to ensure that (1) the Company’s system is capable of properly processing Biogas at the contract quantities and (2) all Company-controlled interfaces with the County operate as required under the Service Contract.
5.5
ACCEPTANCE TESTING CONDITIONS

All labor, materials, equipment, chemicals, fuels, sampling, laboratory testing, and services required to perform the Acceptance Test shall be supplied by the Company.  County shall supply all required Biogas. During the test, the Company shall operate all systems under normal operating conditions. The County shall be permitted to witness any tests conducted at the Project Site to verify compliance with requirements in this Appendix.

5.6
ACCEPTANCE TESTING TIMETABLE

5.6.1
Pre-Acceptance Testing Requirements

The Company shall not commence the performance of Acceptance Testing prior to satisfaction of the conditions to Acceptance Testing set forth in Section 5.2 of the Service Contract. The Company shall complete and certify to the County that the Component Tests and System Tests have been completed prior to the commencement of the Acceptance Tests in accordance with this Appendix.

5.6.2
Component Tests

Component testing shall demonstrate that each component is installed correctly, functions as intended and meets the Technical Specifications. The Company shall verify proper motor rotation, lubrication, installation, and mechanical soundness of all equipment. Each piece of instrumentation and control equipment shall be brought into service in accordance with manufacturer’s recommendations, and all calibrations and process parameter setpoints shall be verified.

5.6.3 
System Tests

The Company shall perform system tests of the Biogas supply stream, and, as applicable, the Biomethane product stream or the generated power/waste heat rate monitoring, measurement and control systems to demonstrate the following:

(1)
System is capable of producing the required quantity and quality of Biomethane or electrical power.

(2)
Operation of manual and automatic control of the interface components and systems from the Company’s I&C system.

(3)
All alarm functions for interface components and systems on the Company’s I&C system.

(4)
For the Power Generation option, proper operation of the system transferring the Facility operation from Biogas operation to natural gas operation and back to Biogas.

(5)
For the Biogas treatment option, proper modulation of Biogas flow based on Biogas availability and operation of the system transferring the Facility to no-flow operation.
5.6.4
Acceptance Test

The Company shall perform the Acceptance Test in accordance with the Contract Standards.  The Company shall provide the County with the Acceptance Test report in accordance with Section 5.2 of the Service Contract.

5.7
ACCEPTANCE TESTING PLAN 

The Company shall prepare and provide the Acceptance Test Plan to the County in accordance with Section 5.2 of the Service Contract. The Acceptance Test Plan shall include a schedule of all testing and shall include the following information and minimum requirements:

1. Process configuration – identify which of the components in each unit process will be utilized in the test.

2. Test date – scheduled date the test will be performed by the Company.

3. Related systems required – if the test will involve coordination with County owned ancillary or support systems, identify these ancillary or support systems in the plan and schedule.

4. Tasks and responsibilities, staffing requirements, support – specific tasks or activities, both non-process and process related, which are required by the County for successful completion of the test;

5. Response procedures for unsuccessful test results including definition of threshold results that constitute overall Acceptance Test failure;

6. Protocols for communications with County;

7. Operating schedule during testing;

8. Operating conditions for Biogas supply system;

9. Procedures for demonstrating compliance with every Acceptance Test Procedure and Standard; 
The Acceptance Test Plan shall also describe methods for demonstrating compliance with Performance Guarantees during the performance of the Acceptance Tests, including:

1. For those parameters necessary to show compliance with the Performance Guarantees, a list of all measurements to be made,  a schedule for monitoring those parameters, and descriptions of sampling locations, analytical methods and sampling frequencies at which parameters will be monitored on a continuous or other defined basis.

2. Identification of equipment calibrations to be performed on systems pertinent to Acceptance Testing, descriptions of all calibration techniques to be used and timing of calibrations relative to Acceptance Testing (all instruments used in Acceptance Testing operations and to monitor and evaluate Acceptance Testing shall be calibrated in accordance with manufacturer’s requirements). The description shall address the calibration practices, including the frequency and accuracy requirements. A full description of any analytical methods and techniques that will be utilized to ensure that all Applicable Law and Performance Guarantees are met. In addition, descriptions of how data collected will be compared with Performance Guarantees shall be provided and shall be in a manner that complies with Applicable Law. Provide examples of any tools such as flow charts, check sheets or any other data presentation and evaluation techniques that will be utilized.

3. Supervisory Control and Data Acquisition (SCADA) system monitoring and control functions related to County interfacea.

4. A list of real-time data fields that will be provided to the County during Acceptance Testing.

5. A protocol for enabling the County to collect samples during Acceptance Testing.

The Acceptance Test Plan shall also specify the form and contents of the Acceptance Test report and include specific, detailed sampling protocols to be utilized while conducting the Acceptance Tests.  

The Acceptance Test Plan shall describe the Company’s approach and details for meeting the requirements of this Appendix.

5.8
ACCEPTANCE TEST PROCEDURES AND STANDARDS

The Company shall perform Acceptance Testing in accordance with the requirements of the Acceptance Test Plan. If there is a failure to meet Acceptance Test Procedures and Standards, the Company shall conduct re-tests until the Acceptance Procedures and Standards are met in accordance with Section 5.2 of the Service Contract.  

No temporary equipment shall be allowed to operate during Acceptance Testing. The Acceptance Test shall be repeated in its entirety at the Company’s expense if the Company is forced to use any temporary equipment to maintain operation.

5.8.1 
General Acceptance Standards

The Company shall perform the Acceptance Test for a continuous 14-day period to demonstrate that the Project can meet the Performance Guarantees over the range of Biogas flows and loadings received at the Project. In order to achieve Acceptance, the Company must certify to the County in the Acceptance Test report that the Project:

(a)
was designed and constructed in accordance with the Contract Standards;

(b)
operated in accordance with the Contract Standards;  
(c)
operated with all automated and computerized SCADA system interface in full and continuous operation;

(d)
operated properly during manual and automatic shutdown and start-up; and

(e)
meets the Performance Guarantees.
5.8.2 
Odor Control Acceptance Standards

In addition, the Company shall perform tests to demonstrate the ability of the odor control system to treat odorous air and meet the Technical Specifications pertaining to odor control and the Odor Guarantee. The odor control system testing shall be performed with all ductwork and odor control fan systems properly balanced and the odor control systems installed and functioning normally. The Company may perform testing for odor control Acceptance standards concurrently with the general Acceptance standards testing. 

5.9
Acceptance Test Reports

The Company shall prepare reports describing and documenting each Acceptance Test as it relates to the Project interfaces with the County or for pipe, equipment, and systems constructed on County property outside the Leased Premises. The reports shall include at a minimum the following information:

(a)
A certification stating that testing was conducted in accordance with the Acceptance Test Plan.

(b)
A certification of the results of each Acceptance Test, including:

i.
A determination of the extent to which the results comply with the Acceptance Test Procedures and Standards.

ii.
For each Performance Guarantee a determination of the extent to which the Project complies with the Performance Guarantee.

(c)
All required data measured and recorded during the Acceptance Test, including all laboratory analyses, instrument calibrations, pressures and other measurements. Copies of original data sheets, log sheets, calculations, laboratory reports and test sheets shall be provided. Company shall retain all original data sheets, log sheets, calculations, laboratory reports and test sheets and make them available for County inspection upon request. 

(d)
All necessary certifications relating to testing, evaluation, analyses and performance.

(f)
A summary of all data and calculations demonstrating the ability of the Project to meet the requirements of the Performance Guarantees.

(g)
A summary of test results and conclusive evidence of compliance with all Acceptance Test requirements.

(h)
Any additional data reasonably requested by the County in approving the Acceptance Test Plan to be included in such report.

All certifications required in the Acceptance Test report shall be signed by the Company.

ATTACHMENT 5A
SCHEDULE
APPENDIX 6

PAYMENT CALCULATIONS AND EXAMPLES
(Example for Gas Treatment Facility)

1. Base Rental Payment

The Base Rental Payment per month shall be:

	Lease Year
	Monthly Base Rental Payment ($)

	1
	1,000.00

	2
	1,028.00

	3
	1,058.00

	4
	1,087.00

	5
	1,118.00

	6
	1,150.00

	7
	1,183.00

	8
	1,216.00

	9
	1,250.00

	10
	1,286.00

	11
	1,323.00

	12
	1,360.00

	13
	1,399.00

	14
	1,438.00

	15
	1,479.00

	16
	1,521.00

	17
	1,564.00

	18
	1,608.00

	19
	1,654.00

	20
	1,701.00


2. Production Payment 

a. Minimum Guaranteed Treatment Facility Production Payment

The Minimum Guaranteed Treatment Facility Production Payment shall be zero ($0) or greater.

b.  Guaranteed Percentage of Treatment Facility Production Revenue

The Guaranteed Percentage of Treatment Facility Production Revenue with respect to each calendar quarter shall be in accordance with the following formula:


GP = (CR – NP) * R

Where:

GP = Guaranteed Percentage of Treatment Facility Production Revenue.

CR = The cash revenues received by Company during such quarter with respect to (A) gas (or electricity produced using gas) produced by the Treatment Facility from biogas; or (B) any carbon credit or other economic benefit attributable to the renewable character, if any, of the gas produced by the Treatment Facility.

NP = Net payments made by Company (which may be a negative number) during such quarter under or with respect to any hedge or other risk management instruments or 
strategies. 

R = the percentage of Company’s gross income from sale of Biogas, hedging options, and renewable energy credits resulting from the project

The foregoing formula shall likewise apply in calculating the payment due County under Section 2(c) of the Service Contract to implement Company’s Take or Pay Obligation based on those revenues and cost levels that would have been applicable to the deficient volumes of biogas for the period in question had Company’s obligation been met.  County shall in no case be liable to Company for any payments by virtue of the application of the formula set out in this Section 2(b).

3. Deficiency Payment


The amount that County will reimburse as the Deficiency Payment pursuant to Section 2(c) with respect to any period shall be determined in accordance with the following formula:


Deficiency Payment = L - [O&M + P]


Where:


L= 
the sum of (i) the revenues and benefits Company was unable to realize, because County did not supply biogas sufficient to meet the Conservative Biogas Production Level during such period in accordance with this Service Contract, for sale  and/or use of biogas or electricity generated using biogas, including, without limitation, credits, deductions, allowance and 
exemptions allocable to federal, state and local taxes and any other payment, benefit, grant or monetary incentive provided by any federal, state or local governmental authority, whether now in effect or arising in the future but existing at the time the Deficiency Payment accrues plus (ii) associated losses incurred by Company in connection with implementation of its hedging strategy for the biogas, but only to the extent of the actual portion of biogas supply hedged under the strategy and in any case not including losses arising from the hedging of any amount of the biogas supply that is in excess of the Conservative Biogas Production Level.


O&M = any operating and maintenance costs with respect to the Treatment Facility that Company did not incur because of such deficiency;


P = 
the additional amount of Production Payment that Company would have owed County with respect to such period if County had delivered the conservative Biogas production Level of biogas during such period in accordance with this Service Contract.


Examples: Calculation of Deficiency Payment


For following calculations, assume (i) Company hedges 80% of the Conservative Biogas 
Production level, (ii) the conversion rate between the gas accepted by Company and the 
gas sold by Company is one-to-one (the true conversion rate will be provided once the Treatment Facility is in operation and a historical trend secured), and (iii) the values shown below are for demonstrative purposes only.


Example 1


Conservative Biogas Production level: 580 mmbtu


Biogas delivered by County to Company:  500 mmbtu


Hedged biogas by Company: 464 mmbtu  (80% of 580) 


Hedged rate: $8.00/mmbtu


Market rate: $8.73/mmbtu

Purchaser discount on market rate: $0.23/mmbtu


Parasitic Load: 20 kw/mmbtu


Electric cost: $0.08/kw


Hedge cost: $0.04/mmbtu


Company sells 500 mmbtu to Purchaser for $4,250 (500 * ($8.73 - $0.23)).  Company pays hedge provider the difference between the Market Rate and the Hedge Rate for the 464 mmbtu ($338.72).  Company pays hedge provider fee ($18.56).  County 
owes Company a payment for the deficient quantity of 80 mmbtu as calculated below:


L =   80 * ($8.73 - $0.23) =  $680


O&M = 80 * 20* $0.08 = $128 


P = 80* ($8.73-$0.23) *0.12 = $81.60


Deficiency Payment = $680 – $128 – $81.60 = $470.40


Example 2


Conservative Biogas Production level: 580 mmbtu


Biogas delivered by County to Company:  400 mmbtu


Hedged biogas by Company: 464 mmbtu  (80% of 580) 


Hedged rate: $8.00/mmbtu


Market rate: $8.73/mmbtu


Purchaser discount on Market Rate: $0.23/mmbtu


Parasitic Load: 20 kw/mmbtu


Electric cost: $0.08/kw


Hedge cost: $0.04/mmbtu


Company sells 400 mmbtu to Purchaser for $3,400 (400 * ($8.73 - $0.23).  Company pays hedge provider the difference between the Market Rate and the Hedge Rate for the 400 mmbtu ($292).  Company pays hedge provider fee ($16).  County owes 
Company a payment for the deficient quantity of 180 mmbtu as well as any hedging make-up incurred by Company on the portion of gas County was deficient, as calculated below:

L = 
[180 * ($8.73 - $0.23)] – [64 * ($8.73 - $8.00)] + [64 * ($8.73 - $8.00)] = $1,530

O&M = 
180 * 20 * $0.08 = $288

P = 

{[180 * $8.73 - $0.230] – [64 * ($8.73 - $8.00)] – (64 * $0.04)} * 0.12 = $177.69


Deficiency payment = $1,530 - $288 - $177.69 = $1,064.31


Examples: Deficient Take and Supply

· Company is deficient in take by 20% and each day requests County to increase supply in excess of the Conservative Biogas production level.  County is able to increase supply on the third and fifth following days by 20% each day, but Company is only able to accept 10% of the excess gas on the first day and none on the second day of excess supply.  Company becomes liable to County for the Take or Pay obligation for the 10% deficiency not made up.

· Company is deficient by 50% and requests that County supply excess gas.  County is able to provide the full 50 % excess only over a two-week period and Company accepts all of the excess gas for use as provided.  The Take or Pay obligation is satisfied by the Company without the need for any payment.

· Company is deficient by 50% on June 3 and requests excess supply from County on June 4.  County is able to supply one-half of the deficiency by July 7 but is not able to supply additional biogas by August 3.  Company’s right to make up the June 3 deficiency expires on August 3 and Company is liable for one-half the Take or Pay Obligation payment associated with the June 3 deficiency.

· On July 28th, County fails to meet the Conservative Biogas production level supply obligation.  On July 30 and 31, County supplies gas sufficient to meet 85% of the deficiency, which Company is able to take.  County becomes liable for the deficiency payment with respect to the 15% deficiency portion it was not able to make up by the end of the calendar month.

· On July 28, County fails to meet the Conservative Biogas Production level supply obligation.  By the end of the calendar month, County has been able to make up only 50% of the excess amount, which Company is able to sell on July 30.  On July 31, Company falls short of taking the Conservative Biogas Production Level by 20%; County offers additional volumes at Company’s request on August 3 and 4 which Company is unable to take.  Each party will owe payments to the other.  There is no off-setting of the deficient supply and take volumes.

· On July 5, County tenders biogas at a level that is 12 percent higher than the Conservative Biogas Production Level and the Company is able to take only 8 percent of such surplus tender.  County continues to meet the Conservative Biogas production level until July 31, when County’s delivery falls short of the Conservative Biogas Production Level by 10 percent.  County becomes liable to the Company for the Deficiency payment calculated on 2 percent of the Conservative Biogas Production Level.


Examples: Application of Company’s Potential hedging Strategy

Assumption:  Company hedges the biogas sale price at $8/mmbtu.

· If Purchaser, for a particular volume of gas pays Company $6/mmbtu, then while Company would have received only $6/mmbtu from purchaser, the hedge provider must pay Company $2/mmbtu.  Thus the net amount Company actually receives is $8/mmbtu, not $6 mmbtu.

· If Purchaser, for a particular volume of gas pays Company $10/mmbtu, then, while Company would have received $10/mmbtu, it must now pay hedge provider $2/mmbtu.  Thus the net amount Company receives is $8/mmbtu.

· If county supplies 80 percent of the Conservative Biogas Production Level on a given day and Company has hedged only 70 percent of the pricing for the Conservative Biogas Production level for that day, County will incur no hedging loss under part (ii) of the calculation of “L” in the Deficiency Payment formula, above.

· If county supplies 80 percent of the conservative Biogas Production level on a given day and Company has hedged the pricing for 110 percent of the Conservative Biogas Production Level, County becomes liable for 20 percent of the loss incurred by Company under its hedging contract, pursuant to part (ii) of the calculation of “L” in the Deficiency Payment formula, above.

APPENDIX 7

DEMOBILIZATION AND REMOVAL COST

The Demobilization and Removal Cost during each year from and after the Rent Commencement Date is set forth below, plus all administrative, breakage, prepayment and other costs, penalties, fees or charges incurred by Company relating to terminating project agreements including, without limitation with respect to all hedges and other similar financial instruments, and with respect to all loan agreements.  The Demobilization and Removal Cost with respect to period before the Rent Commencement Date shall be equal to the Demobilization and Removal Cost during the first year following the Rent Commencement Date.

	Period
	Amount

	1
	

	2
	

	3
	

	4
	

	5
	

	6
	

	7
	

	8
	

	9
	

	10
	

	11
	

	12
	

	13
	

	14
	

	15
	

	16
	

	17
	

	18
	

	19
	

	20
	


APPENDIX 8

PROJECT SURRENDER COST

The Project Surrender Cost during each year from and after the Rent Commencement Date is set forth below, plus all administrative, breakage, prepayment and other costs, penalties, fees or charges incurred by Company relating to terminating project agreements including, without limitation with respect to all hedges and other similar financial instruments, and with respect to all loan agreements.  The Project Surrender Cost with respect to period before the Rent Commencement Date shall be equal to the Project Treatment Facility Surrender Cost during the first year following the Rent Commencement Date.

	Period
	Amount

	1
	

	2
	

	3
	

	4
	

	5
	

	6
	

	7
	

	8
	

	9
	

	10
	

	11
	

	12
	

	13
	

	14
	

	15
	

	16
	

	17
	

	18
	

	19
	

	20
	


APPENDIX 9

FORM OF MONTHLY PRODUCTION REPORT
[image: image4.emf]Monthly

Monthly

Royalty Value

Deficiency Payment owed to Company

Net Payment Due to County

VARIABLE DESCRIPTION CALCULATION/EXPLANATION UNIT 1 2 3 4 5 6 7 8 10 11 12

PC Probable Curve mmbtu/day

CC Conservative Gas from IRWRF

GA Gas available from IRWRF to Company

GT Gas Taken by Company

GNU Gas Availble from IRWRF but not taken by Company = GA - GT

PH Percentage of Gas Hedged

MR Market Rate at ?

HP Hedge Price

PPR Purchased Power Rate from Utility

HR Hedge/Risk Management Instrument Rate

GCE Digester Gas to HBTU Conversion Efficiency

PLF Plant Parasitic Load Factor

PR Percentage of Revenue Owed County

ROYALTY CALCULATION

PM Percentage of Gas sold at Market Rate = 1 - PH

TOP Take or Pay Obligation = min(CG,GA)

TOPH Take or Pay HBTU Potential = TOP * GCE

AGP Actual High BTU Gas Produced =GT * GCE

GSR Gas Sales to User =HSCR - 0.23

GSA Actual Gas Sales

RB Royalty Basis

HCR Hedge/Risk Management Instrument Cost

RBLH Royalty Basis less Hedge Cost = RB - HC

RV Royalty Value = RBHL * PR

DP Deficiency Payment Owed to Company = L - O&M - P

NPD Net Payment Due County = GSRN - DP

CALCULATION - QUANTITY OF DEFICIENCY

Q Quantity of Deficiency (see note 1) = CG - GA

CALCULATION - SUM OF ALL LOSSES

LGV Lost Gas Sales Volume to User = Q * GCE

GSR Gas Sales Rate to User (HSC - 0.23) = HSCR - 0.23

LGR Lost Gas sales Revenue

L Total Losses

CALCULATION - O&M COSTS

PLF Plant Parasitic Load Factor

OME Purch Elec O&M Not Incurred = PLF * PPR * LGV

O&M Total O&M not Incurred = OME

CALCULATION - PRODUCTION PAYMENT

GR Gross Revenue That Would Have Been Received

HCD Hedge/Risk Management Instrument Cost

NR Gross Revenue less hedge cost = GR - HC

P Production payment would have owed = PR * NR

CALCULATION - DEFICIENCY PAYMENT

DP Deficiency Payment = L - O&M - P


APPENDIX 10

KEY PERSONNEL
APPENDIX 11

CONSERVATIVE BIOGAS PRODUCTION LEVELS

Pima County Regional Wastewater Reclamation Department (PCRWRD) is undergoing a major program to upgrade the wastewater treatment effluent quality at both the Ina Road Wastewater Reclamation Facility (WRF) and Roger Road WRF. The upgrade work includes the decommissioning of the Roger Road WRF and replacing it with a new Water Reclamation Campus (WRC) Facility, and upgrading the treatment system performance at the Ina Road WRF to meet a more stringent effluent quality for nitrogen removal mandated by the Arizona Department of Environmental Quality (ADEQ). In addition, the new construction will centralize the sludge handing and treatment from the plants at the Ina Road WRF.   

Raw sludge from the new WRC Facility will be pumped to the Ina Road WRF for mesophilic anaerobic digestion along with the sludge generated at the Ina Road WRF. The new centralized sludge handling and treatment facilities are scheduled to be in full operation by the middle of 2014, if not earlier. At that time all Biogas from the two wastewater reclamation facilities will be generated at the Ina Road WRF.  

While the treatment systems processes are being changed to provide higher effluent quality to meet the ADEQ effluent requirements and the sludge facilities are being centralized to increase operational efficiencies, the total biogas volumes generated from the combined anaerobic digestion processes is not anticipated to significantly change from the total volume produced during operation of the two individual wastewater reclamation facilities prior to the centralization of the sludge operations. On this basis the conservative biogas production was developed from historical biogas production information from January 1, 2009 to December 31, 2012 (see Background Documents listed in the RFQ).  

From the data set the daily biogas production values range from 509,382 cubic feet per day (June 18, 2010) to 1,097,050 cubic feet per day (March 9, 2010). The average daily total biogas production over the data set was 816,098 cubic feet per day.

Conservative Biogas Production Level  =  _________ cubic feet per day, 30-day running average. 

The population in the service area of the treatment plants is expected to increase in the future. It is anticipated that the conservative biogas production level will increase with the increase in population.  The future increase of the conservative biogas production level cannot be determined with any accuracy at this time.

� The Company controls the amount of biogas taken.  County will flare or otherwise use any biogas not taken.  
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