MEMORANDUM

Date: September 8, 2011

To: The Honorable Chairman and Members From: C.H. Huckelberry,
Pima County Board of Supervisors County AdminiW
Re: Marana Sewer Litigation

A number of actions have been taken recently regarding this matter. To provide the Board
with the most current information, | am attaching the following:

1. An offer of settlement made by the County to the Town of Marana.

2. Letters from the Pima Association of Governments (PAG) and the County in
response to Marana’s letter to the Arizona Department of Environmental Quality
(ADEQ) requesting approval of the Marana 208 Plan Amendment.

3. Litigation filed at the direction of the Board challenging the constitutionality of
Senate Bill (SB) 1171 enacted by the Arizona Legislature and signed into law by
the Governor.

4. The County’s appellate brief appealing a portion of the decision by the Maricopa
County Superior Court in Town of Marana v. Pima County (CV2008-001131).

The following is more specific information regarding each of these documents.

1. Offer of Settlement made by the County to the Town of Marana.

The County has offered to settle the litigation with Marana by entering into a settlement
agreement, the terms of which are outlined in Attachment 1. This settlement would allow
Marana to become the sewer provider for a portion of north Marana. The County would sell
the Marana Wastewater Reclamation Facility to Marana for our net cost, and Marana would
be the sewer provider only within the north Marana Designated Management Area (DMA).
The County would remain the DMA for all areas outside of Marana’s DMA, and the County’s
provision of sewer service to the balance of Marana residents would be unrestricted.
Marana would relinquish any right or claim to County sewer infrastructure outside of the
north Marana DMA.

2, Letters from PAG and the County in response to Marana’s letter to ADEQ requesting
approval of the Marana 208 Plan Amendment.

The Town has written to ADEQ in an attempt to circumvent the regional and federally
authorized Clean Water Act Section 208 planning requirements. The Town’s request for a
separate DMA was denied by the PAG Regional Council; hence, Marana is asking ADEQ to
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circumvent the local planning process. PAG has objected, and their response to ADEQ is
Attachment 2A. Our response to this effort is Attachment 2B.

3.  Litigation filed at the direction of the Board challenging the constitutionality of Senate
Bill (SB 1171) enacted by the Arizona Legislature and signed into law by the Governor.

SB 1171 is an overly broad interference by the State Legislature in the operation of a viable
public utility. Many provisions of SB 1171 are unlawful. The litigation filed by the County
(Attachment 3) challenges the constitutionality of the law and seeks to have it declared
invalid by the courts. The drafting of SB 1171 was in response to Marana’s desire to avoid
the outcome of the civil litigation filed by the Town against the County and tried in Superior
Court in Maricopa County. The Court completely agreed with Pima County’s position with
respect to the ownership of the treatment facility and of certain runs of sewer only to have
its ruling largely nullified by the enactment of SB 1171.

This litigation was filed by our contracted counsel, Gabroy Rollman & Bossé, PC.

4. The County’s appellate brief appealing a portion of the decision by the Maricopa
County Superior Court in Town of Marana v. Pima County (CV2008-001131 ).

To conserve resources, the County Attorney filed the Appellant’'s Opening Brief (Attachment
4) in partial appeal of the ruling of the Maricopa Superior Court in Town of Marana v. Pima
County. Our disagreement with the trial court relates to its very first ruling, which was
directed at the County’s authority to provide sewer service within the Town of Marana. The
Court relied on the 1979 Intergovernmental Agreement (IGA) as the authority of the County
to provide sewer service; such is not the case. The County's authority to provide sewer
service to the Town arose from the A.R.S. § 11-264 and its designation under section 208
of Clean Water Act as the local waste treatment management agency, and this authority
was not eliminated when the Town terminated the 1979 IGA with the County. The County
had, and continues to have, all necessary legal authority to provide sewer service within the
Town of Marana.

I will continue to keep the Board apprised of developments regarding this matter. In the
meantime, should you have any questions or desire additional information, please contact
me.

CHH/mjk
Attachments

c: John Bernal, Deputy County Administrator for Public Works
Jackson Jenkins, Director, Regional Wastewater Reclamation
Regina Nassen, Deputy County Attorney
Richard Rollman, Gabroy Rollman & Bossé, PC
Michael Racy, Racy Associates, Inc.
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1.

08/16/11 PIMA COUNTY COMMENTS

POSSIBLE SETTLEMENT REGARDING MARANA 208 PLAN AMENDMENT AND
SEWER UTILITY ACQUISITION AND OPERATION

CONFIDENTIAL - FOR DISCUSSION ONLY

Marana will purchase the Marana Wastewater Reclamation Facility (MWRF) and
land, as well as regulatory buffers located adjacent to it (except for a Floodway
Setback Easement to be granted by the County and the City of Tucson Setback
Easement previously granted by City), as shown on Exhibit 1, based on a price
and terms negotiated between Marana and Pima County based on the County's
documented investment, including interest on bonds issued to finance the
facility, less all connection fees paid and all state and federal funds received by

the County attributable to the MWRF.

The County will support Marana's PAG request to be the DMA for a portion of
the incorporated Town limits within Pima County as shown in Exhibit 2. For
that area shown on Exhibit 2 outside the Marana DMA but within the area
denoted future Marana DMA, the County consents to inclusion of said area in
the Marana DMA upon annexation of the property or any portion of the

property into the Town of Marana.

3. Marana and Pima County shall cooperatively plan for sewer service at their joint



DMA boundary and may alter the DMA service boundary by mutual agreement
when service efficiency, based on engineering criteria, justifies DMA boundary
modification. Any such boundary modification is to be documented in an

intergovernmental agreement executed by both parties.

. Pima County shall consent to Marana's annexation of the MWRF as defined in

Exhibit 1. This annexed area will be considered part of the Marana DMA area.

. Pima County shall remain the DMA for all areas of incorporated Marana except
for the area shown in Exhibit 2 and shall provide sewage treatment and
conveyance services to new and existing customers within all areas where it
remains the DMA. The County will provide sewer service to all properties
within the Town and County DMA based on specific land uses approved by

Marana.

. Marana agrees to only request transfer of County wastewater assets in areas
where Marana is the DMA. Within the Marana DMA shown on Exhibit 2, the
County will transfer all wastewater assets without cost except for the MWRF.
All other wastewater assets of the County shall remain the property of the
County without qualification or reservation. Marana will convey to the County
any right and/or interest the Town may have in any portion of the collection

system located within the County DMA area.



7.

10.

Marana sets and collects sewer connection and user fees for customers
actually served by Marana. Pima County sets and collects sewer connection
and user fees (sewer user fees collected through the respective water service
provider) for customers actually served by the County, including County

customers located within the Town of Marana.

For development of Pima County DMA areas within the Marana town limits,
Pima County will provide sewer service without limitation subject only to

available conveyance and treatment capacity.

. Pima County shall support Marana's efforts to get beneficial use of as much

effluent as possible generated from Marana Utilities Department potable water
deliveries at the Ina Road WRF, less the County’s 10 percent reservation and
the existing SAWRSA and Conservation Effluent Pool set-asides, and shall
retain the Cortaro-Marana Irrigation District point of discharge at the Ina Road
WRF as shown in Exhibit 3 to accommodate effluent deliveries directly from the

Ina Road WRF.

Marana will not dispose of sludge from the North Marana Treatment Facility

at Pima County's Tangerine Road Sanitary Landfill.



11. Marana and Pima County agree to be responsible for and to comply with all
regulatory requirements for operating their respective wastewater collection and

treatment systems.

12. The County will issue a letter of no objection to (or withdraw from
participating as a stakeholder in) Marana's CAAG request to be the DMA for

Marana's General Plan limits within Pinal County.

13. Pima County will consent to the formation of a Landscape Improvement
District by the Town of Marana for Ina Road from Silverbell Road to Interstate
10. Marana will landscape its property along Star Commerce Way. The
Landscape Improvement District shall landscape and beautify the north and
south sides of Ina Road. Pima County agrees to pay its share of the Landscape

Improvement District.

14. Marana agrees to enter into a settlement agreement, as well an
intergovernmental agreement with a term of 25 years with the option for
renewals, with the County to formalize the terms of this settlement. The
parties shall be contractually bound to the ongoing obligations of this
settlement (i.e., Items 2, 3, 4, 5, 6, 9, 10, 13 and 14) until December 31,

2036 unless options for renewal are exercised.



15. Pima County and Marana shall stipulate to the dismissal of pending sewer
litigation, without prejudice, with each party bearing its own costs and

attorneys' fees.
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EXHIBIT 3

1 hereby cerlify that the withia
instrument was fled (nr rocord
. In Pima Counly, Sinte of Arizons

RICHARI J. KENNEDY

STATE OF AR{ZONA
" CULNTY OF PIMA }
Viness my hand and OTefal Seal.

Indexed

(LT RTEG

Paged 1 Blotted

4
R TR AT

5 THIS INDENTURE, made this 13th day of Novemher, 1950, by amd between 3
-E:: PIMA L‘QU.\fl;\', a Body Pelitic and Corperatc hereinaflter known as the OGrintor,

: ‘and CO!(TAROJ\[A\RA:\IA WATER USERS f\SSOCf.-\'F']O.‘", apents 1"01; the CORTAQ-MARANA

é TRRTGAT SON DISTRICT, the C‘.'antce,

£ A veeiTaEs s B

::’ That t'!'w_. (ir_nn’tpr, l‘i.ar'u'nd in com‘-idcm.tion of One (81.00) vollar, and

f:‘. other vaiuable co;xsidé\’ation to ‘ in hand paid by the Crontee, the reseipt !
£ \\'I{etrc'of i:;-licrc17y acknowledped, docs 'hcrcb;.' convey unto the Grantee, its 1'

sugcessors and assipns, exclusive nng perpstuai vight of way, privilege and

easement {or transmission carriage and delivery of irrigation water.

. i DESCRIPION
4 25 foor wide styip of land, ths ccaterline of which is

© _deseribed as follows:

" BEGINNING at the North quarter covner of Sczzion 1,
Township 15 South, Ranige 12 East; G.'§ S. R. B. § M.,
Nima County, Arizoma, and bearing North 89°55'43" West
along the North line of sald scction a distance of
1258.56 Teet to a peint;

CORDED TO CORRECT AN OM

" IS BEING RE~RE

THINCE South 191 7'50" East, a distance of 75 feet to
a peint on the Sechoripht of wre line of [na Road
said point being the TR POING OF BEGINNTHG;

TNENCE, South. 48°18'13" [as., u distance of 143,76 <

b Teet to & moint;

5 TENCE, Scuth 65°51133" Tast, a distance of 473.87 v/ .

E; feet to a:peoint; ;

“n NIENCE, Séuth 89°55'43" East, a distance of 235.0¢ ¢

= fect to a point; . N

= - 'y —_
THENCE, South 1717'50" Last, a distance of 1233.85

- . feet o a moint;
THENCE, South 34%49'10" dest, a distance of 141.19
‘feet to a point;

* THIRCE,  Southeasterly a distance of 236 foot rore or less to
the well located within wellsite [-T as described
.in Deed of-record “in Book 314 of Deeds at Pages
129-444, Instyument No. 02518.
The Grantee shall have the right under this cusement over the above
deseribed property te construct and maintain a water irrigation svstom
apd Lo enter upon said above described property for the purpose of maintaining

Cosaid easement.

. *6494*“’8'2‘?’ 6019 3ub

TR AL S e R T AT
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CONDI'TIONS;

I. The Granter, for themsclves, tieir succussors and their assgigs

hereby waives any claim fer any and all damages to Gmmtor's remaining property

costiyguwius to the vight of way herchy conveysd by reason ef the location,

construction, landscaping or maintenance of said -asement.

2. ‘That if at any time hereafzer the above described casement is

abindoned by the Grante: ssid parcel of land shall revert to the Grantors

or to the successors in interest of the Grantors, and all rigkt, title,

interest or vlaim existing by virtue and authority of this instrument shall

be ecatinguished.

3. 'That ali grants, covenants and provisions herein shall be binding

on and unure. to the benefit ¢f the hiurs, successors and assigns of the par~ies

herero,

IN WITNESS WIEREOF, §, o1 we, have lereunto <ot __hund (s)
this |3 Hh oy or Mavember . 1950. };

PIMA COINTY BOARD OF SIH?I’.RV1‘67<

/o

STATE OF ARIZONA)
58

) ss
COUNIY DI* PIMA )

The foregoing justrument was acknowledged before me, the undersigned .

. - 4
authority on this, the _J.7) Aay of ‘melé’mv(}aﬂ ), 1980, by
JAMES Bi RILEY, ASST. COUNTY MANAGER

gy DM SSTONZEXPTRES :

o




‘é,%g")’n,ﬁ%////ff w0 5:, {\éf Z/C’/ﬂ_

A 25 foot wide strip of Land, the centerline of which is described as follows:
BEGINNING at the North quarter corner of Section 1, Township 13 South, Range 12
East, G.& S. R. B. & M., Pima County Arizona, and bearing North 89°55°43” West along
the North line of said section a distance of 1258.56 feet to a point;

THENCE, South 1°17°50” East, a distance of 75 feet to a point on the South right of way
line of Ina Road said point being the TRUE POINT OF BEGINNING:

THENCE; South 48°18°13” East, a distance of 143.76 feet to a point;

THENCE, South 65°51°43” East, a distance of 233.00 feet to a point;

THENCE, South 1°17°50” East, a distance of 1233.85 feet to a point;

THENCE, South 34°49°10” West, a distance of 141.19 feet to a point;

THENCE, Southeasterly a distance of 236 feet more or less to the well located within

wellsite 1-F as described in Deed of Record in Book 314 of Deeds at Pages 429-444,
Instrument No. 02518.
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